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basically says to seniors: Whatever you 
are spending money on—if you are buy-
ing apples, for instance, then you could 
buy bananas. My staff says bananas are 
cheaper. We had an argument about 
that, whether bananas are cheaper per 
calorie and per weight and all that. 
But, nonetheless, they say to seniors, 
under this chained CPI thing—some 
conservative think tank, some cor-
porate-funded, insurance company, 
drug company-funded think tank, I as-
sume, came up with this bizarre idea of 
CPI chained—they say to seniors: You 
can pay less for things because you can 
do substitutions of food—from beef to 
chicken or from apples to bananas or 
from something to something—and 
save money. 

Most seniors have already made 
those substitutions in their buying 
habits because they are already 
squeezed because the cost-of-living ad-
justment has not kept up with their 
health care costs. That is the whole 
point. So instead of our moving to re-
duce the cost-of-living adjustment, 
going to this chained Consumer Price 
Index, chained CPI, we should move 
away from CPI-W, based on wages, to 
CPI-E, meaning what elderly people’s 
costs are as their health care goes up. 

It will mean several hundred dollars 
in the monthly benefit a senior re-
ceives. Let me give those numbers, and 
then I will wrap up. 

For the average person who retired in 
1985, that person would get about an 
$887 increase, if it was the way Senator 
MERKLEY and Senator MIKULSKI and I 
want to change Social Security. That 
CPI, that increase, would then go up a 
little bit over time, so seniors would, 
in fact, be able to keep up with their 
health care costs. That is the impor-
tance of this change. That is the im-
portance of our legislation. We cannot 
go the other way, chained CPI. 

The last point I will make is, these 
conservatives who do not much like 
Social Security—some of them are 
Presidential candidates, I might add— 
they will say: We cannot afford this. 
The budget deficit is not because of So-
cial Security. It is because of a bunch 
of other factors. Social Security is not 
part of this budget deficit. We know 
how to do minor changes to fix Social 
Security long term and take care of 
seniors and their health care needs and 
their increased costs. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. MERKLEY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
BROWN of Ohio). Without objection, it 
is so ordered. 

Mr. MERKLEY. Mr. President, I am 
pleased to rise this morning to support 
the adoption of a consumer price index 
for Social Security that would accu-
rately reflect the costs our senior citi-
zens actually face. 

I am delighted to join the Presiding 
Officer, Senator BROWN of Ohio, in this 
effort, along with Senator MIKULSKI of 
Maryland. Social Security is a prom-
ise, a bond between our government 
and our senior citizens. 

Our senior citizens have worked hard 
their whole life and paid into Social 
Security every step of the way. They 
expect Social Security will be there for 
them when they retire. 

Over the past few years, I have heard 
from many Oregon seniors who are 
making ends meet on a fixed income. 
They ask me: Why is it we are not get-
ting a cost-of-living adjustment, a 
COLA? Because our costs are rising. 
They have been deeply disturbed to 
know, with these fixed incomes and 
these rising costs, they are being 
squeezed in the middle. 

I explain to them in these townhalls 
it is because the COLA is calculated 
not on what seniors face in their costs 
but upon what a broad cross-section of 
working people face. They tell me: Sen-
ator, that is different than the costs we 
face. We are at a different point in our 
lives. Health care becomes a huge com-
ponent. They tell me: I can tell you, 
Senator, health care costs are not 
going down. 

Some in this Chamber are coming 
forward with a proposal that would 
make it even harder for our seniors. It 
would use a new calculation: not this 
standard ‘‘cross-section of America 
COLA’’ we are currently using but 
what is referred to as a chained CPI. 
That chained CPI says: If the price of 
this goes up, you can buy that. Actu-
ally, what it does is go in the wrong di-
rection in terms of accurately reflect-
ing the costs our seniors face in retire-
ment. 

If we take someone who is 65 today 
and we look down the road, by the time 
they are 75, this chained CPI would 
cost them $560 per year—roughly a 
month’s rent. By the time the average 
85-year-old has their payment cal-
culated, the chained CPI would cost 
them $984 per year; the average 95- 
year-old: $1,392 per year. 

At a time when the best off Ameri-
cans are paying less than ever before, 
it is simply wrong to shift costs on to 
our seniors and the most vulnerable in 
our society. 

There is an alternative. It is called 
the CPI-E. The Consumer Price Index 
for our seniors or elderly. I prefer to 
think of it as the CPI-E for ‘‘experi-
enced.’’ Our most experienced citizens 
face different costs than the rest of us. 
The CPI-E would track inflation spe-
cifically based on the basket of goods 
those aged 62 and older are purchasing. 

It is simply a fairer and more accu-
rate way to calculate the benefits for 
our seniors. If their costs are rising 
slower than the overall costs for soci-
ety, it would reflect that. If their costs 
are rising higher than the overall pace 
of inflation, then that would be re-
flected. Either way, it is fair. 

We have to ensure we are keeping our 
promise to our senior citizens in a way 

that accurately reflects the reality of 
living in this country. This bill for the 
CPI-E or Consumer Price Index for the 
experienced is the best way to achieve 
that. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant bill clerk proceeded to 

call the roll. 
Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2012 
The PRESIDING OFFICER. Under 

the previous order, the Senate will pro-
ceed to the consideration of S. 1867, 
which the clerk will report by title. 

The bill clerk read as follows: 
A bill (S. 1867) to authorize appropriations 

for fiscal year 2012 for military activities of 
the Department of Defense, for military con-
struction, and for defense activities of the 
Department of Energy, to prescribe military 
personnel strengths for such fiscal year, and 
for other purposes. 

The PRESIDING OFFICER. The ma-
jority leader is recognized. 

Mr. REID. Mr. President, the Repub-
lican leader is on the floor. He is going 
to offer an amendment. The one on this 
side is not ready. There has been an 
agreement, and I ask unanimous con-
sent that Senator MCCONNELL be al-
lowed to lay down his amendment. 
When the one on the Democratic side is 
laid down, which will be momentarily, 
it will be considered the first amend-
ment in order. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Republican leader. 
AMENDMENT NO. 1084 

Mr. MCCONNELL. I send an amend-
ment to the desk and ask for its imme-
diate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows: 
The Senator from Kentucky [Mr. MCCON-

NELL], for Mr. KIRK, proposes an amendment 
numbered 1084. 

Mr. MCCONNELL. I ask unanimous 
consent that the reading of the amend-
ment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To require the President to impose 

sanctions on foreign financial institutions 
that conduct transactions with the Central 
Bank of Iran) 
At the end of subtitle C of title XII, add 

the following: 
SEC. 1243. IMPOSITION OF SANCTIONS ON FOR-

EIGN FINANCIAL INSTITUTIONS 
THAT CONDUCT TRANSACTIONS 
WITH THE CENTRAL BANK OF IRAN. 

Section 104 of the Comprehensive Iran 
Sanctions, Accountability, and Divestment 
Act of 2010 (22 U.S.C. 8513) is amended— 
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(1) by redesignating subsections (h) and (i) 

as subsections (i) and (j), respectively; and 
(2) by inserting after subsection (g) the fol-

lowing new subsection: 
‘‘(h) IMPOSITION OF SANCTIONS ON FOREIGN 

FINANCIAL INSTITUTIONS THAT CONDUCT 
TRANSACTIONS WITH THE CENTRAL BANK OF 
IRAN.— 

‘‘(1) IN GENERAL.—Subject to paragraphs 
(2), (3), and (4), not later than 30 days after 
the date of the enactment of the National 
Defense Authorization Act for Fiscal Year 
2012, the President shall— 

‘‘(A) prohibit the opening or maintaining 
in the United States of a correspondent ac-
count or a payable-through account by a for-
eign financial institution that the President 
determines has knowingly conducted any fi-
nancial transaction with the Central Bank of 
Iran; and 

‘‘(B) freeze and prohibit all transactions in 
all property and interests in property of each 
such foreign financial institution if such 
property and interests in property are in the 
United States, come within the United 
States, or are or come within the possession 
or control of a United States person. 

‘‘(2) EXCEPTION FOR SALES OF FOOD, MEDI-
CINE, AND MEDICAL DEVICES.—The President 
may not impose sanctions under paragraph 
(1) on a foreign financial institution for en-
gaging in a transaction with the Central 
Bank of Iran for the sale of food, medicine, 
or medical devices to Iran. 

‘‘(3) APPLICABILITY.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), paragraph (1) applies with 
respect to financial transactions commenced 
on or after the date of the enactment of the 
National Defense Authorization Act for Fis-
cal Year 2012. 

‘‘(B) PETROLEUM TRANSACTIONS.—Para-
graph (1) applies with respect to financial 
transactions for the purchase of petroleum 
or petroleum products through the Central 
Bank of Iran commenced on or after the date 
that is 180 days after the date of the enact-
ment of the National Defense Authorization 
Act for Fiscal Year 2012. 

‘‘(4) WAIVER.— 
‘‘(A) IN GENERAL.—The President may 

waive the application of paragraph (1) with 
respect to a foreign financial institution for 
a period of not more than 60 days, and may 
renew that waiver for additional periods of 
not more than 60 days, if the President de-
termines and reports to the appropriate con-
gressional committees every 60 days that the 
waiver is necessary to the national security 
interest of the United States. 

‘‘(B) FORM.—A report submitted pursuant 
to subparagraph (A) shall be submitted in 
unclassified form, but may contain a classi-
fied annex. 

‘‘(5) FOREIGN FINANCIAL INSTITUTION.—For 
purposes of this subsection, the term ‘foreign 
financial institution’ includes a financial in-
stitution owned or controlled by a foreign 
government.’’. 

Mr. MCCONNELL. Mr. President, I 
am offering this amendment on behalf 
of the Senator from Illinois, MARK 
KIRK, because the time has come for 
our country to sanction the Central 
Bank of Iran. 

It has become commonplace for polit-
ical leaders to state that an Iranian re-
gime armed with nuclear weapons is 
unacceptable. President Obama has 
stated that an Iranian regime armed 
with a nuclear weapon is unacceptable. 
Unfortunately, the Iranian regime has 
not been deterred from conducting ac-
tivities relevant to the development of 
such an explosive device. 

The report of the IAEA of November 
8, 2011, makes clear that Iran has 
worked on the development of an indig-
enous design of a nuclear weapon, in-
cluding the testing of components, and 
that Iran has yet to answer all of the 
IAEA’s questions concerning the mili-
tary dimensions of Iran’s nuclear pro-
gram. 

Last month, the world learned of the 
Quds Force plot to assassinate the Am-
bassador of Saudi Arabia to the United 
States. 

Iran remains undeterred, and the 
United States is left with fewer options 
for dealing with the Iranian nuclear 
program as time elapses. 

This amendment by Senator KIRK 
from Illinois would add to the current 
sanctions against Iran by targeting the 
central bank of that country. This, in 
my judgment, is one of the few remain-
ing actions, short of an embargo of Ira-
nian shipping and military interven-
tion, to slow or end the Iranian nuclear 
program. It is worth supporting and 
pursuing. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Michigan. 
Mr. LEVIN. Mr. President, on behalf 

of the Senate Armed Services Com-
mittee, I am pleased to bring S. 1867, 
the National Defense Authorization 
Act for fiscal year 2012, to the Senate 
floor. The Armed Services Committee 
approved the bill by a unanimous vote 
of 26 to 0. This is the 50th consecutive 
year that our committee has reported a 
defense authorization act. Every pre-
vious bill has been enacted into law. 

I would like to thank all of the mem-
bers and the staff of the Senate Armed 
Services Committee for the commit-
ment they have shown to the best in-
terests of our men and women in uni-
form as we have developed this legisla-
tion. Every year, we take on tough 
issues, and we work through them on a 
bipartisan basis consistent with the 
traditions of our committee. I particu-
larly thank Senator MCCAIN, our rank-
ing minority member, for his strong 
support throughout the process. The 
unanimous committee vote in favor of 
this legislation would not have been 
possible without his cooperation and 
support. 

We were delayed in getting this 
year’s bill to the Senate floor by two 
issues that have arisen since the time 
the Armed Services Committee ap-
proved the first version of this bill, S. 
1253, in late June. 

First, Congress enacted the Budget 
Control Act of 2011, which mandated 
deep reductions in discretionary spend-
ing, including defense spending. The 
initial bill reported by the Armed Serv-
ices Committee would have cut the 
President’s budget request for national 
defense programs by more than $6 bil-
lion. The Budget Control Act, which 
was adopted after our initial bill was 
reported, requires an additional $21 bil-
lion in reductions. 

Second, the administration and oth-
ers expressed misgivings about the de-

tainee provisions in the initial bill, al-
though the provisions in our initial bill 
represented a bipartisan compromise 
that was approved by the committee on 
a 25-to-1 vote. Many of these concerns 
were based on misinterpretations of 
the language in that bill; nonetheless, 
we have worked hard to address these 
concerns. 

First, relative to the additional $21 
billion in budget cuts, we consulted 
closely with the Department of Defense 
before identifying these cuts. We be-
lieve the reductions we decided upon 
can be accomplished without an ad-
verse impact on our troops or their 
vital mission, and without significant 
increase in risks to our national secu-
rity. 

The committee report which accom-
panied the initial bill, Senate Report 
112–26, did not address these cuts but is 
otherwise applicable to this bill as 
well. So the new cuts are not addressed 
in that Senate report because these 
new reductions came after that Senate 
report was made. 

For this reason, I ask unanimous 
consent that a summary of the cuts be 
printed in the RECORD immediately fol-
lowing my statement. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. LEVIN. Second, the new bill 

would modify the detainee provisions 
to address concerns and misconcep-
tions about the provisions in our ini-
tial bill. In particular, the new bill 
first modifies section 1031 of the bill, as 
requested by the administration, to as-
sure that the provision that provides a 
statutory basis for the detention of in-
dividuals captured in the course of hos-
tilities conducted pursuant to the 2001 
authorization for use of military force, 
the AUMF, to make sure that those 
provisions and that statutory basis are 
consistent with the existing authority 
that has been upheld in the courts and 
neither limits nor expands the scope of 
the activities authorized by the AUMF. 

It also modifies sections 1033 and 1034 
of the bill, as requested by the adminis-
tration, to impose 1-year restrictions 
rather than permanent limitations on 
the transfer of Gitmo detainees to for-
eign countries and on the use of De-
partment of Defense funds to build fa-
cilities in the United States to house 
detainees who are currently at Gitmo. 

We were unable to agree to the ad-
ministration’s proposal to strike sec-
tion 1032, the provision that requires 
military detention of certain al-Qaida 
terrorists subject to a national secu-
rity waiver. We did, however, adopt a 
number of changes to the provision. In 
particular, we modified the provision 
so that it clarifies that the President 
gets to decide who makes the deter-
minations in coverage, how they are 
made and when they are made, ensur-
ing that executive branch officials will 
have flexibility to keep any covered de-
tainee in civilian custody or to transfer 
any covered detainee for civilian trial 
at any time. 
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Second, we clarify that there is no 

interruption of ongoing surveillance 
and intelligence-gathering activities or 
of ongoing law enforcement interroga-
tion sessions. There have been 
misstatements, misimpressions, and 
misinterpretations of the provisions of 
our bill relative to those issues. We 
clarify them to make sure it is clearly 
understood by this body and the Amer-
ican people that—repeating, it is the 
executive branch, it is determined by 
the President, the people he appoints 
who will make determinations of cov-
erage, how they are made, when they 
are made, so that it ensures the flexi-
bility that the executive branch wants 
to keep any covered detainee in civil-
ian custody or to transfer any covered 
detainee for civilian trial at any time. 

It has been suggested that ongoing 
surveillance and intelligence-gathering 
activities by law enforcement people 
would be interrupted, or that their in-
terrogation might be interrupted. It is 
very explicitly clear in this bill that 
there is no such interruption, there is 
no such interrogation session interrup-
tion or surveillance interruption or in-
telligence-gathering activities inter-
ruption. The process to make sure that 
doesn’t happen is in the President’s 
hands. 

The administration officials reviewed 
the draft language for this provision 
the day before our markup and rec-
ommended additional changes. We were 
able to accommodate those rec-
ommendations, except for the adminis-
tration request that the provision 
apply only to detainees who are cap-
tured overseas. There is a good reason 
for that. But even here, the difference 
is relatively modest, because the provi-
sion already excludes all U.S. citizens. 
It also excludes all lawful residents of 
the United States, except to the extent 
permitted by the Constitution. The 
only covered persons left are those who 
are illegally in this country or who ar-
rive as tourists or on some other short- 
term basis, and that is a small remain-
ing category, but an important one, be-
cause it includes the terrorists who 
clandestinely arrive in the United 
States with the objective of attacking 
military or other targets here. 

Contrary to some statements I have 
seen in the press, the detainee provi-
sions in our bill do not include new au-
thority for the permanent detention of 
suspected terrorists. Rather, the bill 
uses language provided by the adminis-
tration to codify existing authority 
that was adopted by both the Bush ad-
ministration and the Obama adminis-
tration and that has been upheld in the 
Federal courts. 

Moreover, the bill requires for the 
first time that any detainee who will 
be held in long-term military custody 
anywhere in the world would have ac-
cess to a process that includes a mili-
tary judge and a military lawyer. 

I want to repeat that. For the first 
time, this bill provides that, in deter-
mining a detainee’s status, the de-
tainee will have access to a lawyer and 

to a military judge. That is not the 
case now. Nor would the bill preclude 
the trial of terrorists in civilian courts, 
as some have erroneously asserted. As 
a matter of fact, it is the contrary. The 
bill expressly authorizes the transfer of 
any military detainee for trial in the 
civilian courts at any time. An amend-
ment that eliminated that authority 
was defeated in the Armed Services 
Committee on a bipartisan 19-to-7 vote 
during the markup of the initial bill. 

The bill would not require the inter-
ruption of ongoing surveillance oper-
ations or ongoing law enforcement in-
terrogations of suspected terrorists, as 
some have incorrectly asserted. The 
opposite is the case, as I have said, be-
cause we have included language in the 
bill that specifically precludes those 
possibilities. 

The bill also provides that the Presi-
dent, not Congress, will decide who 
makes determinations of whether a de-
tained person is in the narrow class 
covered, and the President will decide 
how and when these determinations are 
made. 

The bill would not require that al- 
Qaida terrorists who are captured on 
American soil be transferred to mili-
tary custody, because it includes an 
easily effectuated national security 
waiver. With this waiver authority, ex-
ecutive branch officials may keep any 
detainee in civilian custody or move 
any detainee to civilian custody if they 
choose to do so. 

That provision provides the executive 
branch flexibility to choose the most 
appropriate course of action for al- 
Qaida terrorists whom we capture, in-
cluding detention in civilian custody. 
That was the intent of the original lan-
guage, and it has been clarified in the 
bill before us. I recognize that the ad-
ministration remains unsatisfied with 
this provision, but we have gone a long 
way to address their concerns. 

What about the dollar provisions in 
this bill? The bill we bring to the floor 
today would authorize $662 billion for 
national defense programs—$27 billion 
less than the President’s budget re-
quest, and $43 billion less than the 
amount appropriated for fiscal year 
2011. I am pleased we were able to find 
these savings without reducing our 
strong commitment to the men and 
women of our Armed Forces and their 
families, and without undermining 
their ability to accomplish their im-
portant national security missions. In 
this time of fiscal problems for our Na-
tion, every budget must be closely ex-
amined to identify savings, and the De-
partment of Defense budget is no ex-
ception. 

This bill contains many important 
provisions that will improve the qual-
ity of life of our men and women in 
uniform, provide needed support and 
assistance to our troops on the battle-
field, and make the investments we 
need to meet the challenges of the 21st 
century, and provide for needed re-
forms in the management of the De-
partment of Defense. 

First and foremost, the bill before us 
continues the increases in compensa-
tion and quality of life our service men 
and women and their families deserve 
as they face the hardships imposed by 
continuing military operations around 
the world. 

For example, the bill would authorize 
a 1.6-percent across-the-board pay raise 
for all uniformed military personnel 
and extend over 30 types of bonuses and 
special pays aimed at encouraging en-
listment, reenlistment, and continued 
service by active-duty and Reserve 
military personnel. 

The bill provides that annual in-
creases in TRICARE Prime enrollment 
fees in future years will not exceed the 
percentage increase in retired pay. The 
bill authorizes $30 million in supple-
mental impact aid and related edu-
cation programs for the children of 
servicemembers. The bill authorizes 
service Secretaries to carry out pro-
grams to provide servicemembers with 
job training and employment skills 
training to help prepare them for the 
transition to private sector employ-
ment. It authorizes the service Secre-
taries to waive maximum age limita-
tions to enable certain highly qualified 
enlisted members who served in Iraq or 
Afghanistan to enter the military serv-
ice academies. 

The bill also includes important 
funding and authorities needed to pro-
vide our troops the equipment and sup-
port they will continue to need as long 
as they remain on the battlefield in 
Iraq and Afghanistan. 

For example, the bill fully funds the 
President’s request for $3.2 billion for 
the development, testing, production, 
and sustainment of the MRAP vehicles 
and new MRAP all-terrain vehicles, 
which are needed to protect our troops 
against improvised explosive devices. 

The bill authorizes $11.2 billion to 
train and equip the Afghan National 
Army and the Afghan police, the fund-
ing level recommended by the com-
mander of U.S. Central Command after 
consultation with the commander of 
U.S. and coalition forces in Afghani-
stan. The purpose here is to grow the 
capability of those Afghan security 
forces to prepare them to take over in-
creased responsibility for Afghani-
stan’s security as we begin reductions 
in U.S. forces. 

The bill provides $400 million for the 
Commanders’ Emergency Response 
Program in Afghanistan and $400 mil-
lion for the Afghanistan Infrastructure 
Fund to support projects that enhance 
the counterinsurgency campaign. 

The bill extends the authority of the 
Department of Defense to conduct a 
program for the reintegration of 
former insurgent fighters into Afghan 
society. 

The bill establishes a new Joint Ur-
gent Operational Needs Fund to allow 
the Department to rapidly field new 
systems in response to urgent oper-
ational needs identified on the battle-
field, and it provides the Central Com-
mand—CENTCOM—commander new 
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contracting authorities needed to stop 
the flow of money through U.S. con-
tracts to persons who are actively op-
posing U.S. forces in Afghanistan. 

The bill also contains a number of 
provisions that will help improve the 
management of the Department of De-
fense and other Federal agencies. For 
example, the bill would address short-
comings in the Department of De-
fense’s management of operating and 
support costs, which are estimated to 
constitute 70 percent of the lifecycle 
costs of major weapons systems. 

The bill freezes DOD spending on con-
tract services at fiscal year 2010 levels 
and requires the Department of De-
fense to take a number of common-
sense steps to achieve savings in this 
area. 

The bill adds $32 million for the De-
partment of Defense’s corrosion pre-
vention and control and requires imple-
mentation of the recommendations of a 
recently congressionally mandated re-
port on corrosion control on the F–22 
and F–35 programs. 

The bill improves the management of 
defense business systems by strength-
ening the authority of the Department 
of Defense’s chief management officers 
in the investment review process and 
ensures that this process covers exist-
ing systems as well as new ones. 

The bill also adds $43 million to en-
able the Department of Defense IG to 
provide more effective oversight and to 
help identify waste, fraud, and abuse in 
defense programs, especially in the 
area of procurement. 

In light of the budget constraints we 
face this year, the committee worked 
hard to keep funding increases of any 
kind to a minimum. We added the fol-
lowing items: $66 million for unfunded 
requirements identified by military 
leaders, $90 million for investments in 
programs such as the DOD IG and cor-
rosion control that have high payback 
rates, $63 million for critical invest-
ments in intelligence and cyber secu-
rity improvements, $497 million for in-
creased funding needed to ensure the 
efficient execution of ongoing Depart-
ment of Defense programs, and $270 
million for a handful of broad-based 
competitive programs needed to help 
us keep our leadership in military 
technology. 

I continue to believe it would be 
wrong for us to give up the power of 
the purse given Congress in the Con-
stitution. I don’t believe the executive 
branch has a monopoly on good ideas. 
In fact, I think we are more often re-
ceptive to creative new ideas that can 
lead to advances in the national de-
fense than the defense bureaucracy is. 
Nonetheless, there are no earmarks in 
this bill. 

Finally, I would like to discuss four 
major issues in the bill that were the 
subject of extended debate in the 
course of our markup this year. 

First, this bill includes provisions 
that would require sound planning and 
justification before we spend more 
money for Marine Corps realignment 

from Okinawa to Guam and on tour 
normalization in Korea. These provi-
sions follow detailed oversight that 
Senators WEBB, MCCAIN, and I have 
conducted over the past years. In par-
ticular, the bill prohibits the expendi-
ture of funds for Marine Corps realign-
ment from Okinawa to Guam until we 
receive an updated force laydown and a 
master plan detailing construction 
costs and schedule of all projects nec-
essary to carry it out. 

The bill requires the Department of 
Defense to study moving Marine Corps 
aviation assets currently at Marine 
Corps Air Station Futenma to Kadena 
Air Base, and the feasibility of relo-
cating some or all Air Force assets cur-
rently at Kadena Air Base, rather than 
building a replacement facility at 
Camp Schwab that is unrealistic and 
unaffordable. 

The bill prohibits the obligation of 
funds for tour normalization on the Ko-
rean Peninsula until the Secretary of 
the Army provides Congress with a 
master plan, including all costs and 
schedule projections to complete the 
program, and the Director of Cost As-
sessment and Program Evaluation per-
forms an analysis of alternatives justi-
fying the operational need. 

The Department of Defense current 
plans for Okinawa, Guam, and Korea 
were developed years ago in a different 
fiscal environment and are projected to 
cost billions of dollars more than an-
ticipated. At a time of tight budgets, 
we owe it to the Department of Defense 
and to the taxpayers to insist on a 
close examination and strong justifica-
tion before we proceed. 

Second, the committee adopted an 
amendment to strike all funding for 
the Medium Extended Air Defense Sys-
tem, MEADS. In February, the Depart-
ment of Defense announced that after 
investing more than $1.5 billion in the 
MEADS Program, the program re-
mained a high risk and the additional 
funding needed to field the system was 
unaffordable. However, the Department 
declined to terminate the program be-
cause the memorandum of under-
standing with our allies on which the 
program is based commits us to contin-
ued funding even if we withdraw from 
the program. For this reason, the De-
partment requested over $400 million in 
funding for the continued development 
of a system that it has no intention of 
fielding. The committee amendment 
eliminates this funding. We recognize 
that under the memorandum of under-
standing, our decision not to fund this 
program could require the United 
States to pay for a program in which it 
is no longer a participant. However, 
the committee concluded that the 
course proposed by the Department is 
untenable and that the Department 
should explore all options with our al-
lies before continuing to fund a pro-
gram which we no longer need. 

Third, our committee members share 
both a deep concern about the rising 
cost of the Joint Strike Fighter Pro-
gram, on which we are now projected 

to spend more than $1 trillion—which 
includes operation and sustainment 
costs—and a strong belief that the De-
partment of Defense must take strong-
er action to contain these costs. 

The committee unanimously adopted 
an amendment requiring that the next 
JSF contract be entered on a fixed- 
price basis and that the contractor as-
sume full responsibility for all costs 
above the target cost specified in the 
contract. This amendment puts the 
contractor on notice that we have lost 
patience with continued overruns on 
the program and we are determined to 
protect the taxpayer from further cost 
increases, without unnecessarily jeop-
ardizing the heavy investment we have 
already made in the program by pre-
maturely terminating the program. 
Senator MCCAIN has taken, really, the 
active lead in this effort, and it is a 
very critically important effort for our 
taxpayers. 

Finally, the bill includes a bipartisan 
compromise regarding detainee mat-
ters—as I have made reference to be-
fore—that would address a series of im-
portant issues that relate to detainees. 
It is worth summarizing the detainee- 
related provisions in the bill. 

First, the bipartisan compromise 
would codify the military’s existing de-
tention authority, as stated by both 
the administration of President Bush 
and the administration of President 
Obama and approved in the courts. 

Second, the bill would require mili-
tary detention for a core group of de-
tainees who are part of al-Qaida—or an 
associated force that acts in coordina-
tion with or pursuant to the direction 
of al-Qaida—and who participate in 
planning or carrying out attacks or at-
tempted attacks against the United 
States or its coalition partners. That is 
a defined core group of detainees. 

This provision includes a national se-
curity waiver and includes language 
expressly authorizing the transfer of 
detainees for trial in civilian courts. It 
continues the conditions on the trans-
fer of Gitmo detainees to foreign coun-
tries, including certification require-
ments to be met before a transfer may 
take place. Contrary to what some 
have said, this provision does not pro-
hibit transfers from Gitmo. In fact, it 
is less restrictive of such transfers 
than legislation passed in the last Con-
gress and signed by the President. In 
particular, this year’s provision in-
cludes a national security waiver that 
is designed to address concerns ex-
pressed by the Secretary of Defense 
about a similar restriction which was 
included in last year’s authorization 
and appropriations act. 

The bill contains the same limitation 
on the use of Department of Defense 
funds to build facilities in the United 
States to house Gitmo detainees that 
has been included in past authorization 
and appropriations acts. This provision 
applies only to Department of Defense 
funds. It does not prohibit the use of 
Department of Justice funds that 
might be needed in connection with a 
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transfer for the purpose of a criminal 
trial, and it does not prohibit the clo-
sure of Gitmo. 

The provision requires the Depart-
ment of Defense to issue procedures ad-
dressing ambiguities in the review 
process established for Gitmo detain-
ees. The provision clarifies but does 
not overturn the Executive order 
issued by the President earlier this 
year. 

The provisions require the Depart-
ment of Defense to establish proce-
dures for determining the status of de-
tainees, including, as I indicated be-
fore, for the first time, a military judge 
and a military lawyer for a detainee 
who will be held in long-term military 
custody. 

The bill clarifies procedures for 
guilty pleas in trials by military com-
mission. This provision would require a 
separate trial on the penalty, with a 
unanimous verdict needed to impose 
the death penalty. So while a death 
penalty could be imposed by a commis-
sion, the detainee would have no assur-
ance of that result, for those detainees 
who want that assurance so they can 
make themselves martyrs. 

As I have already indicated, these 
provisions have been substantially 
modified as a result of extensive dis-
cussion with administration officials. 
We did not make every change re-
quested by the administration, al-
though we adopted many of them— 
probably most of them—and made addi-
tional changes to address specific con-
cerns raised by administration offi-
cials. 

Mr. President, as we are here today, 
we have over 96,000 U.S. soldiers, sail-
ors, airmen, and marines on the ground 
in Afghanistan, with 23,000 more re-
maining in Iraq. While there are issues 
on which we may disagree, we all know 
we must provide our troops with the 
support they need as long as they re-
main in harm’s way. 

Senate action on the national defense 
authorization bill for fiscal year 2012 
will improve the quality of life of our 
men and women in uniform. It will give 
them the tools they need to remain the 
most effective fighting force in the 
world. Most important of all, it will 
send an important message that we as 
a nation stand behind them and appre-
ciate their service. 

We look forward to working with our 
colleagues to promptly pass this impor-
tant legislation. And as I yield the 
floor, I again want to thank Senator 
MCCAIN and all the members of our 
committee for their hard work on this 
bill, as well as our staffs for their ex-
traordinary capability. But I want to 
thank personally Senator MCCAIN for 
everything he has done to make it pos-
sible for us to get to the floor at this 
time. 

EXHIBIT 1 
SUMMARY OF $21 BILLION IN ADDITIONAL CUTS 

RESULTING FROM SECOND MARKUP OF NA-
TIONAL DEFENSE AUTHORIZATION ACT FOR 
FISCAL YEAR 2012 

AIRLAND SUBCOMMITTEE 
Army Programs: The bill would cut an ad-

ditional $2.8 billion in Army Procurement 

and $800 million in RDTE. This includes over 
$1 billion in reductions proposed by the 
Army, and over $2 billion for programs that 
had unjustified or excessive growth, mis-
aligned schedules, fact of life changes includ-
ing terminations, or other management chal-
lenges. These recommended reductions in-
clude $518.7 million for the Joint Tactical 
Radio System, $224.0 million for Warfighter 
Information Network-Tactical, $172.5 million 
for Ground Soldier System-Nett Warrior, and 
$157.3 for HMMWV recapitalization pro-
grams. The bill would also transfer over $600 
million from the base request to the overseas 
contingency operations accounts for capa-
bilities directly or closely related with mili-
tary operations in Iraq and Afghanistan such 
as increased ISR, mine protected vehicles, 
armoring kits, and base defense and force 
protection systems. 

Navy Programs: The bill would cut an ad-
ditional $724.5 million in Navy Procurement 
and $55.9 million in RDTE. This includes 
$532.1 million for programs that had unjusti-
fied or excessive growth, misaligned sched-
ules, fact of life changes including termi-
nations, or other management challenges. 
These recommended reductions include $163.5 
million for the E–2D Advanced Hawkeye, 
$159.9 million for spares and repair parts, 
$69.9 million for AMRAAM, and $99.7 million 
for the F/A–18E/F Hornet. 

Air Force Programs: The bill would cut an 
additional $910.2 million in Air Force Pro-
curement and $596.0 million in RDTE for pro-
grams that had unjustified or excessive 
growth, misaligned schedules, fact of life 
changes including terminations, or other 
management challenges. These rec-
ommended reductions include $145 million 
for the A–10, $120 million for AFNET, $103 
million for initial spares and repair parts, 
and $101 million for the AMRAAM. The bill 
would also transfer $87.2 million from the 
base request to the overseas contingency op-
erations accounts for activities directly or 
closely related with military operations in 
Iraq and Afghanistan such as war 
consumables. 

EMERGING THREATS AND CAPABILITIES 
SUBCOMMITTEE 

Program Delays and Under-Execution: The 
bill would reduce funding for science and 
technology and information technology by 
$216 million due to excessive program growth 
and program delays; reduce funding for U.S. 
Special Operations Command by $135 million 
due to unjustified growth and items already 
funded in recent reprogramming actions; re-
duce funding for counter-drug programs by 
$128 million based on a DOD assessment that 
this funding is excess to need; reduce funding 
for counter-proliferation programs by $43 
million due to slow execution; reduce fund-
ing for the Joint IED Defeat Organization 
(JIEDDO) by $85 million based on unjustified 
program growth; and reduce funding for the 
Chemical and Biological Defense Program by 
$40 million due to under-execution and pro-
gram delays. 

PERSONNEL SUBCOMMITTEE 
Military Personnel Funding: The bill 

would reduce funding for military personnel 
by $100.6 million, by taking an additional 
$42.6 million in unobligated balances and 
using updated CBO estimates for savings at-
tributable to a change in the calculation of 
hostile fire pay. 

Defense Health Care: The bill includes a 
$330.0 million cut to private sector care 
under the Defense Health Program, based on 
an assessment of historical under execution 
rates for private sector care. 

Military Spouse Career Advancement Ac-
counts (MyCAA): The bill reduces funding for 
the program by $120 million. This reduction 
was offered by the Department of Defense be-

cause although the President’s budget re-
quest included $190 million for the program, 
DOD has indicated that as a result of its re-
design of the MyCAA program, only $70 mil-
lion is needed for execution in fiscal year 
2012. 

READINESS SUBCOMMITTEE 
Military Construction: The bill would cut 

an additional $527 million in military con-
struction funding. This includes three do-
mestic projects valued at $83.1 million, the 
largest of which the Technology Center’s 
Third Floor Fit Out, valued at $54.6 million 
does not need funding because NSA has indi-
cated that it has sufficient unobligated bal-
ances to complete the project. The balance 
of the cuts are for: (1) overseas military con-
struction projects in areas that are subject 
to an ongoing strategic review (including 
five projects in EUCOM valued at $179.6 mil-
lion); (2) planning and design funds rendered 
unnecessary due to previous cuts; and (3) 
programs that are not fully budgeted for in 
the FYDP. 

Operation and Maintenance: The bill would 
cut an additional $3.1 billion in operation 
and maintenance funding. This includes $1.5 
billion in reductions proposed by the mili-
tary services; $315 million for ammunition 
account cuts based on inefficient ammuni-
tion management and recommendations 
from the military services; $294 million for 
excess growth in service contractors and ci-
vilian employees; and $258 million in the 
OCO accounts for a transfer of Coast Guard 
support to the Department of Homeland Se-
curity. 

Transfers to Overseas Contingency Oper-
ations Funding: The bill would transfer to 
OCO accounts $4.9 billion of operation and 
maintenance funding for activities closely 
associated with military operations in Iraq 
and Afghanistan, including MRAP vehicle 
sustainment, body armor sustainment, over-
seas security guards, theater security pack-
ages, depot maintenance and readiness fund-
ing in support of combat operations, and 
CENTCOM headquarters public affairs. Most 
of these activities have previously been fund-
ed from OCO accounts. 

SEAPOWER SUBCOMMITTEE 
Navy Programs: The bill would cut an ad-

ditional $234.4 million in Navy Procurement 
and $496.7 million in RDTE for programs that 
had unjustified or excessive growth, mis-
aligned schedules, fact of life changes includ-
ing terminations and a Navy-requested re-
alignment of the VXX Presidential Heli-
copter program, or other management chal-
lenges. The recommended reductions include 
$120 million for JTRS, $70 million for the Fu-
ture Unmanned Carrier-Based Strike Sys-
tem, $63 million for ship contract design and 
live fire T&E, and $58 million for the Stand-
ard Missile. 

Marine Corps Programs: The bill would 
make additional reductions of $101.0 million 
in Procurement, Marine Corps due to slow 
program execution or contract award delays. 

Air Force Programs: The bill would cut an 
additional $108.6 million in Air Force Pro-
curement for unnecessary post production 
funding for the C–17 program and $45.9 mil-
lion in RDTE for programs that had contract 
delays or where the programs were being re- 
phased. 

STRATEGIC SUBCOMMITTEE 
Space: The bill would reduce funding for 

space programs by $233 million due to slow 
execution in the development of the Family 
of Advanced Line of Sight Terminals (FAB– 
T) used in conjunction with the Advanced 
Extremely High Frequency (AEHF) satellite 
system; by $300 million by dropping author-
ization for the long term lease of a commer-
cial satellite by the Defense Information 
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Systems Agency due to a lack of an analysis 
of alternatives; and by $105 million in con-
nection with delays in contract awards asso-
ciated with GPS systems under development. 

Department of Energy: The bill would re-
duce funding for environmental cleanup at 
former atomic weapons production sites by 
$356 million due to slow program execution; 
reduce the NNSA nonproliferation program 
by $168 million due to cost overruns for a pit 
disassembly facility to produce mixed oxide 
fuel, which is now developing a new program 
base line; and for NNSA program manage-
ment by $45 million due to an excessive rate 
of growth. 

Missile Defense: The bill would reduce 
funding by $55 million for the procurement of 
Standard Missile-3 Block IB missiles due to 
a test failure which requires an investiga-
tion, correction, and retest, delaying produc-
tion (an additional $260 million of funding 
would be moved from procurement to the 
R&D account to facilitate the fixes); and re-
duce funding for the Terminal High Altitude 
Area Defense (THAAD) missile defense sys-
tem by $120 million to reflect the reality of 
slower production rates due to delays in the 
program. A few joint or Army programs 
would be reduced by $47 million for under- 
execution. 

Intelligence Funding: The bill includes a 
number of reductions to the Military Intel-
ligence Program because of late contract 
awards, slow execution rates, program 
delays, and changes in programs since mark- 
up; it also includes reduced funding for the 
National Intelligence Program reflecting 
cuts agreed to by the two intelligence com-
mittees. 

GENERAL PROVISIONS 
Troop Reductions in Afghanistan: The bill 

would reduce OCO funding by $5.0 billion due 
to the President’s decision to withdraw the 
33,000 U.S. surge force from Afghanistan, 
with 10,000 to be withdrawn by December 2011 
and the remaining 23,000 to be withdrawn by 
next summer. The Department of Defense 
has informed us that the $5.0 billion is no 
longer needed as a result of the planned Af-
ghanistan troop reduction. 

Afghanistan Security Forces Fund: The 
bill would reduce funding for the Afghani-
stan Security Forces Fund (ASFF) to $11.2 
billion, a $1.6 billion reduction from the 
President’s request. The Commander, U.S. 
Central Command, has determined that 
FY2012 ASFF funding can be reduced by $1.6 
billion because of efficiencies and cost 
avoidances achieved by the NATO Training 
Mission in Afghanistan in its plans for build-
ing and sustaining the Afghan Army and Po-
lice. 

AMENDMENT NO. 1092 
(Purpose: To bolster the detection and 

avoidance of counterfeit electronic parts) 
Mr. LEVIN. Mr. President, pursuant 

to a unanimous consent request which 
was previously entered into on this 
matter, I send to the desk an amend-
ment on behalf of myself and Senator 
MCCAIN. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows: 
The Senator from Michigan [Mr. LEVIN] for 

himself and Mr. MCCAIN, proposes an amend-
ment numbered 1092. 

Mr. LEVIN. I ask unanimous consent 
that further reading of the amendment 
be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The amendment is printed in today’s 
RECORD under ‘‘Text of Amendments.’’) 

Mr. LEVIN. Mr. President, I call for 
regular order with respect to the 
amendment. 

The PRESIDING OFFICER. The 
amendment is now pending. 

Mr. LEVIN. Is it now pending first in 
line? 

The PRESIDING OFFICER. It is now 
pending first in line. 

Mr. LEVIN. I thank the Presiding Of-
ficer, and I want to make one quick 
comment about this amendment. 

This is a bipartisan amendment that 
addresses the massive issue created by 
counterfeit parts getting into the de-
fense supply system. It is something 
our staffs have investigated heavily. 

Senator MCCAIN and I are intro-
ducing this bipartisan amendment. We 
hope it has strong support in this Sen-
ate. It will address a critically impor-
tant issue we have now seen in the de-
fense supply system with millions of 
counterfeit parts—mainly from China— 
getting into our defense system and 
threatening the security of our troops, 
the effectiveness of their mission, and 
costing the taxpayers a heck of a lot of 
money. 

The PRESIDING OFFICER. The sen-
ior Senator from Arizona is recognized. 

Mr. MCCAIN. Mr. President, I ask 
unanimous consent to engage in a brief 
colloquy with the chairman, Senator 
LEVIN. 

The PRESIDING OFFICER (Mrs. 
HAGAN). Without objection, it is so or-
dered. 

Mr. MCCAIN. First of all, I wish to 
thank the Chairman for the long years 
of work we have had together. This is 
the culmination of this year’s work 
which is coming to the floor after great 
difficulty and a lot of obstacles. I want 
to thank the Senator again for the 
spirit of bipartisanship, which is a long 
tradition in the committee which was 
practiced by our predecessors. Obvi-
ously, we know on occasion that we 
have differences of views, and some-
times we—especially I—express those 
in perhaps a passionate manner. But 
the fact is, at the end of the day, we 
continue to come together and work 
together for the good of this Nation’s 
security. 

The reason I ask the Senator is be-
cause I think our colleagues ought to 
understand the context of this bill. 
First of all, it is a new bill, and it has 
a reduction of some $20 billion in au-
thorization in order to keep with the 
Budget Control Act, a total now of a 
$27 billion reduction, which is a signifi-
cant amount of money. It seems to me 
our colleagues should understand this 
$9.8 billion cut in defense procurement, 
$3.5 billion cut in research, develop-
ment, test, and evaluation, $1.6 billion 
cut in military construction, $6.7 bil-
lion in overseas—these are significant 
reductions already in what we had 
originally envisioned as necessary for 
our Nation’s defense capability. 

I would ask the chairman, these are 
painful decisions we had to make. For 
those who somehow believe it is busi-
ness as usual in the Department of De-

fense and on the Defense authorization, 
it simply is not correct. We have al-
ready made significant reductions, I 
ask my colleague. 

Mr. LEVIN. I agree with my friend 
from Arizona. We literally worked 
months to get to the first reduction 
which was in our original bill. Then 
when the Congress adopted the Deficit 
Reduction Act, which required addi-
tional reductions, these are very dif-
ficult decisions to make because they 
in many cases will increase risks which 
we don’t want to increase but nonethe-
less have got to accept some additional 
degree of risk on some of our programs 
in order to do the fiscally responsible 
thing. I agree with my friend. 

Mr. MCCAIN. Could I ask my col-
league, also, two more points. One is 
that we also have planned for an addi-
tional well over $400 billion reductions 
in the next decade, and those will again 
entail at some point an increase in 
risk. So in that context, I would appre-
ciate again an expression of the chair-
man’s view of a Draconian cut that 
would take place as a result of seques-
tration. The Secretary of Defense has 
testified before our committee of the 
‘‘devastating effects,’’ as have our mili-
tary leaders. 

Mr. LEVIN. These cuts that would re-
sult from sequestration are massive 
not just in defense but also in non-
defense discretionary areas. The pur-
pose of that threat is to hopefully pre-
vent it from taking place, as with any 
other kind of a sword of Damocles held 
over people’s heads—our heads—that if 
we don’t reach some kind of an agree-
ment with our special committee, the 
group of 12 that is working so hard to 
come up with a reduction that will 
meet the requirements of the bill, we 
would then have a sequestration, 
across-the-board cuts, which are not 
the rational way to budget, are mas-
sive, Draconian—to use the word which 
the Senator from Arizona quoted. And 
that is true in both defense and non-
defense. But, again, the purpose of hav-
ing that sequestration process in place 
is, hopefully, an incentive so that it 
doesn’t take place. 

Mr. MCCAIN. Finally, I would ask the 
chairman, we have met the require-
ments of the Appropriations Com-
mittee with this additional $20 billion 
reduction in this ‘‘new’’ legislation. 
Then it seems it would be only appro-
priate that the Appropriations Com-
mittee meet the provisions of author-
ization that are in the authorization 
bill. 

In other words, I am told there are 
some differences in the Appropriations 
Committee’s bill as far as what the au-
thorizing committee’s responsibilities 
are. I hope the Appropriations Com-
mittee would address those differences 
in deference to our role as authorizers. 

Mr. LEVIN. That is always our hope. 
It doesn’t work out the way we wish 
frequently, but it is always our hope 
that the way it should work—at least 
theoretically—around here is that 
should be what the appropriators do. 
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That has not worked out that way in I 
don’t know how many recent years. 
The Senator and I have had some dis-
cussions about that. When I first got 
here, many years ago, that was an 
issue which had not been resolved. But 
I think what the Senator sets out is 
the hope that the appropriators would 
look at our authorizations and follow 
our authorizations. 

Mr. MCCAIN. I thank the Senator 
from Michigan. 

I finally wish to comment. I am more 
than hoping. I intend to identify those 
areas of difference between the author-
izing committee and the Appropria-
tions Committee, and fully expect the 
appropriating committee—unless there 
is some overriding reason—to conform 
with the authorization bill. 

Again, I thank Senator LEVIN and his 
staff for the work we are doing. And I 
thank the leadership. I thank Senator 
REID for bringing the bill to the floor. 
I know he has a lot of important prior-
ities, but I believe it is very important 
that we continue an over half-century 
tradition of the Senate taking up, pass-
ing, and then finally seeing enacted 
into law the Defense authorization bill. 

I think it is a valid statement to say 
that there is no greater priority the 
people’s representatives have than to 
take every measure we can possible to 
ensure the security of our Nation and 
the men and women who serve in it. 
This legislation is the result of lit-
erally thousands of hours of discussion, 
debate, hearings, input to make sure 
we do the very best job we can to pro-
tect our Nation. 

As I mentioned earlier, with the com-
mittee’s action earlier this week we 
have ensured that our authorization 
top line of $526 billion for the base De-
fense budget complies with the budget 
allocation levels adopted by the Senate 
Appropriations Committee for fiscal 
year 2012. 

We have worked with the administra-
tion over the past several weeks to ad-
dress their concerns with the detainee 
provisions in our bill. We understand 
the administration is still not satisfied 
with the committee work. We have 
made many clarifications, modifica-
tions at the request of the administra-
tion to the detainee provisions as they 
were reported from the committee in 
June. As a result, we were able to re-
port out the bill again this week with 
an overwhelming bipartisan vote of 26 
to 0. 

We will be glad to continue our dis-
cussions with the administration. I am 
grateful the administration reached 
out to us and that because of that dis-
cussion in negotiations with Mr. Bren-
nan and others from the White House 
we were able to make some changes. I 
regret they haven’t been sufficient to 
overcome their objections, but we will 
continue to work with them. This is a 
very important issue. 

Obviously, our collective goal is to 
make sure that members of terrorist 
organizations, specifically al-Qaida, do 
not return to the fight, and that we 

make sure we are able to treat al-Qaida 
members who are captured in keeping 
with international law, but at the same 
time in keeping with the priority inter-
ests of America’s national security. So 
I understand there will be an amend-
ment on that issue or amendments. We 
look forward to debating and dis-
cussing that aspect. 

Whatever additional concerns that 
may remain with the detainee provi-
sions should be dealt with, as they will 
be, through debate and amendment. 
But, importantly, all of the aspects of 
this bill are of such vital importance to 
supporting the men and women of our 
Armed Forces and their families. We 
have already started to work on 
amendments that we know our col-
leagues are preparing to offer on this 
bill, and I encourage all my colleagues 
to file their germane amendments as 
quickly as possible. 

Obviously, I repeat, the legislation is 
extremely important to our Nation’s 
defense and the men and women in uni-
form. I know all of my colleagues ap-
preciate that fact. 

I would hope that this year, unlike in 
recent previous years, we will not add 
to this bill policy riders that are not 
relevant to the bill. 

The committee bill before the Senate 
is the culmination of 11 months of hard 
work conducted through 71 hearings 
and meetings this year on the full 
range of national security priorities 
and issues. This tradition of delibera-
tive review and oversight is typical of 
what the Defense authorization bill has 
provided our Nation’s military for over 
50 years, without fail. The committee’s 
priorities this year and every year 
start with our bipartisan commitment 
to improve the quality of life for the 
men and women of the all-volunteer 
force—active duty, National Guard, 
and Reserves—and their families, 
through fair pay, improved policies, 
benefits commensurate with the sac-
rifices of their service, and by address-
ing the needs of the wounded, ill, and 
injured servicemembers and their fami-
lies. 

To do these things, this bill author-
izes a 1.6-percent across-the-board pay 
raise for all members of the uniformed 
services, authorizes pay incentives for 
recruitment and retention of our most 
highly skilled and highly sought-after 
men and women, and improves the Uni-
formed Code of Military Justice to 
more effectively respond to accusa-
tions of certain types of misconduct. 
This bill provides essential resources, 
training, technology, equipment, and 
force protection our military needs to 
succeed in their missions, including au-
thorizing a 6-percent increase in fund-
ing for our enormously important pro-
fessional and dedicated special oper-
ations forces who play such a large role 
in our counterterrorism operations 
worldwide, and over $2.4 billion for the 
Department of Defense counter-impro-
vised explosive device activities. I can-
not overemphasize the importance of 
the timely funding of these counter- 

IED funds given the increase in the use 
of this kind of attack against our 
troops, first in Iraq and now in Afghan-
istan. 

The bill enhances the capability of 
our military and that of our allies to 
conduct counterinsurgency operations, 
including the authority to provide sup-
port to those aiding U.S. Special Oper-
ations in combating terrorism in 
Yemen and East Africa, authorization 
of $400 million for the Commanders 
Emergency Response Program—known 
as CERP—in Afghanistan, and author-
ization of $11.1 billion to train and 
equip the Afghan security forces for 
the security of the Afghan people. 

The bill strengthens and accelerates 
nuclear nonproliferation programs 
while maintaining a credible nuclear 
deterrent, reducing the number of nu-
clear weapons, and ensuring the safety, 
security, and reliability of the nuclear 
stockpile, the delivery systems, and 
the nuclear infrastructure. In this re-
gard, the bill authorizes $1.1 billion to 
continue development of the Ohio-class 
submarine replacement program to 
modernize the sea-based leg of the nu-
clear triad of delivery platforms. It im-
proves our ability to counter nontradi-
tional threats, focusing on terrorism 
and cyber warfare; in part by requiring 
DOD to acquire and incorporate capa-
bilities for discovering previously un-
known cyber attacks and establishing 
a new Joint Urgent Operational Need 
Fund to allow the Department to rap-
idly field new systems in response to 
battlefield requirements. It authorizes 
DOD to immediately void a contract if 
a contractor has been determined by 
the commander, U.S. Center Command, 
to be actively opposing U.S. forces in 
Afghanistan. 

A related provision would provide en-
hanced audit authority to assist in the 
enforcement of this provision. It au-
thorizes over $13 billion for new con-
struction of critical facility projects 
that have a direct impact on the readi-
ness and operations of our military 
while also providing much needed con-
struction jobs in a struggling economy. 

In contrast to these enhancements 
and new authorities, the committee 
also had to make some very difficult 
decisions. The President’s budget re-
quest of $553 billion was cut by nearly 
$27 billion in recognition of the dif-
ficult budget situation our country 
faces. These difficult funding reduc-
tions include: $10 billion cut in the op-
eration and maintenance accounts for 
the military services used to fund read-
iness and training activities. This was 
done mainly by scaling back the 
growth in service contracts while also 
reducing certain accounts for daily op-
erating activities and training; a $9.8 
billion cut in defense procurement ac-
counts for programs that had more 
money than could be efficiently put 
under contract this year and programs 
that were not able to meet production 
milestones; a $3.5 billion cut in the re-
search, development, test and evalua-
tion accounts by examining the per-
formance of hundreds of programs and 

VerDate Mar 15 2010 01:24 Jul 20, 2012 Jkt 099060 PO 00000 Frm 00012 Fmt 0624 Sfmt 0634 E:\RECORD11\RECFILES\S17NO1.REC S17NO1bj
ne

al
 o

n 
D

S
K

2T
W

X
8P

1P
R

O
D

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATE S7645 November 17, 2011 
identifying those that showed excessive 
cost growth or a lack of performance; 
$1.6 billion in cuts in military con-
struction projects, mostly at overseas 
locations, to allow for a review of our 
U.S. military force posture worldwide. 
In addition, the bill cuts $6.7 billion 
from the President’s budget request of 
$118 billion for overseas contingency 
operations, known as OCO, due to a 
forecast of reduced operations in Af-
ghanistan during 2012. 

These cuts are the first step in what 
will be an extremely critical debate on 
the right amount of defense spending 
over the next 10 years. We will need to 
make some very difficult decisions 
that will undoubtedly increase risk as 
we decide whether to continue or ter-
minate costly and, in some cases, trou-
bled and overdue programs. We will 
need an informed and honest debate on 
which defense requirements and capa-
bilities most effectively and efficiently 
protect the full range of our Nation’s 
interests. 

As such, this committee’s review and 
curtailment of troubled, wasteful or 
unnecessary programs is not only es-
sential to ensure proper stewardship of 
taxpayer funds but also stays true to 
the intent of preserving funds for war 
fighter priorities. Along these lines, 
this bill proposes to cut: $452 million 
for the Enhanced Medium Altitude Re-
connaissance and Surveillance System 
due to program delays; $192 million 
from related Brigade Combat Team 
Modernization projects due to a pro-
gram termination by the Army; $200 
million for the Joint Tactical Radio 
System due to program delays; $406 
million for the Medium Extended Air 
Defense Systems, known as MEADS, 
which is a high-risk joint program for 
air defense with Germany and Italy 
which the Army has decided not to de-
ploy operationally; $519 million for the 
Joint Tactical Radio System, called 
JTRS, as a result of program execution 
and cost concerns; $244 million for 
Warfighter Information Network-Tac-
tical; $173 million for Ground Soldier 
System-Net Warrior; $157 million for 
HMMWV recapitalization programs; 
$108 million for unnecessary 
postproduction funding for the C–17 
Program; $233 million due to slow exe-
cution in the development of the fam-
ily of Advanced Line Of Sight Termi-
nals used in conjunction with the Ad-
vanced Extremely High Frequency Sat-
ellite System; $300 million by cur-
tailing authority for long-term lease of 
a commercial satellite by the Defense 
Information Systems Agency due to a 
lack of an analysis of alternatives; $105 
million in connection with delays in 
contract awards associated with GPS 
systems under development. 

Even after this long list of cuts to 
troubled programs, I would have liked 
to have done more. 

I wish to point out that in the days 
when we were increasing defense spend-
ing, it was one thing not to be in sync 
with the appropriations committee. In 
the days of reductions in defense spend-

ing, it is absolutely vital that the Ap-
propriations Committee follow the 
guidance and authorization of the au-
thorizing committee. I intend to do ev-
erything in my power to make sure 
that happens. 

An example of what I would have 
liked to have seen more of is the Joint 
Strike Fighter or the F–35 Programs. I 
offered an amendment during the com-
mittee’s markup that would have put 
the program on a 1-year probation if 
the costs under the fixed-price contract 
for the fourth lot of early production 
aircraft grew by more than 10 percent 
over their target cost by the end of the 
year. My goal was to send a strong, 
simple, and powerful message to the 
Pentagon and to Lockheed Martin, a 
message that we will no longer con-
tinue down the road of excessive cost 
growth and schedule slips on this pro-
gram just because other alternatives 
are hard to come by. 

We now are faced with a prospect of 
the first $1 trillion weapons system in 
history, which it certainly was not 
originally designed to be. 

As it turned out, the amendment did 
not go forward as a result of a tie vote 
in committee. An alternative provision 
offered by Chairman LEVIN will instead 
require that the fifth lot of early pro-
duction F–35 aircraft be procured under 
a fixed-price contract and that Lock-
heed Martin bear the entire responsi-
bility for any cost overrun other than 
certain limited costs needed to make 
specific changes that the government 
requests. Because I feel it is essential 
to use fix-price contracts for large Pen-
tagon weapons programs, I supported 
the chairman’s amendment during the 
markup and I support it now. 

Today, as we speak, the Pentagon is 
negotiating with Lockheed Martin on 
who will bear the cost of changes to 
the design and manufacturing of the 
aircraft that could come down the road 
as a result of thousands of hours of 
flight testing that lie ahead. In this 
sense, the excessive overlap between 
development and production that is 
called concurrency is now coming 
home to roost. The Defense Depart-
ment quite rightly says it will not sign 
any contract for the next lot until 
Lockheed Martin agrees to pay a rea-
sonable share of these concurrency 
costs, and Lockheed Martin doesn’t 
want to bear the risk of new discov-
eries. 

Let me be clear. I strongly support 
the Department of Defense position. I 
think it reflects exactly the congres-
sional view reflected in our markup. As 
we agree to buy more early production 
jets while most of the development 
testing has yet to be done, Lockheed 
Martin must be held increasingly ac-
countable for cost overruns that come 
as a result of wringing out necessary 
changes in the design and manufac-
turing process for this incredibly ex-
pensive aircraft. 

How does this legislation affect pend-
ing negotiations? It means on the next 
production lot, Congress expects the 

Department to negotiate a fixed-price 
contract that requires Lockheed Mar-
tin to assume an increased share of any 
cost overruns. It requires a ceiling 
price for that lot that is lower than the 
previous contract for the last lot pur-
chased. It ensures a shared responsi-
bility for reasonable concurrency cost 
increases. 

In other words, the deal we negotiate 
on this next production lot must be at 
least as good, if not better, than the 
deal we negotiated under the previous 
one. Otherwise, we are moving in the 
wrong direction and it will only be a 
matter of time before the American 
people and the U.S. Congress lose faith 
in the F–35 Program, which is already 
the most expensive weapons program 
in the history of this country. 

I look forward to having the oppor-
tunity to address this and other signifi-
cant national security policies related 
to detainee policies, cyber operations, 
Iranian aggression, Pakistan, acquisi-
tion reform, and the way we buy space 
programs and launch services, further 
limiting the use of fixed-price con-
tracts for procurement, reducing the 
cost of military health care, counter-
feit parts, and the future of our mili-
tary in the face of major budget reduc-
tions. 

On the issue of counterfeit parts, I 
commend the initiative of the chair-
man to address this critical issue. The 
proliferation of counterfeit parts 
threatens the safety of our men and 
women in uniform, our national secu-
rity, and our economy. We cannot risk 
a ballistic missile interceptor missing 
its target or a helicopter pilot unable 
to fire his or her weapons or display 
units failing in aircraft cockpits or any 
other system failure, all because of a 
counterfeit electronic part. Nor can we 
keep affording the hundreds of thou-
sands, even millions, of dollars to fix 
the systems they penetrate. 

Our committee has been conducting 
an investigation for the past year, and 
we will have an amendment—there is 
one already pending—as a result of this 
outstanding work. 

I also plan to offer amendments that 
will start us on the course of an up-
dated plan for U.S. military forces in 
the Pacific theater. The current plan 
to move 8,700 marines, 9,000 family 
members from their current bases on 
Okinawa to Guam is now estimated to 
require spending between $18 and $23 
billion on Guam to build up its capa-
bilities as a permanent base. This is an 
increase of well over $10 billion from 
the original estimate. I believe the 
pricetag will continue to rise. As a re-
sult, I, along with Chairman LEVIN and 
Senator WEBB and other colleagues, 
view this program as unworkable, 
unaffordable, and an unnecessary 
strain on the relations between our 
government and the Government of 
Japan. Recognizing this strain, both 
the Armed Services Committee and the 
Military Construction and Veterans Af-
fairs’ Committee of the Appropriations 
Committee have stopped funding Guam 
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military construction projects until 
the Department of Defense provides a 
master plan and considers alternatives 
that may provide the needed Marine 
forward presence at much less expense. 

Let’s face it, we simply are at a level 
we cannot afford under the present 
plan. I also understand our relations 
with Japan are very important in this 
whole move. We cannot send a signal 
that America is leaving the area. In 
fact, I was very pleased to see the 
agreement the President of the United 
States signed with the Prime Minister 
of Australia just yesterday that pro-
vides for a joint operating base in Aus-
tralia. But we must understand the del-
icacy of our relations with the Govern-
ment and people of Japan, especially in 
the time of rising concern about some 
of the behavior that has been exhibited 
by the Chinese. 

I believe we need to take advantage 
of this pause to convene a congres-
sional commission of experts in Asian 
affairs, with multilateral input, to re-
view our national security interests in 
the Pacific region over the next 30 
years and charter that commission to 
propose a posture for our military 
forces that will both strengthen our 
traditional alliances while offering op-
portunities for cooperative efforts with 
emerging partners and allies to solidify 
our mutual interests in the region. 

In the face of the doubt about the 
scope and timing of the Pacific realign-
ments, we also need to ensure that this 
pause in potentially unnecessary 
spending is extended in 2012 to the use 
of defense funds to activities that have 
no direct impact on military functions 
or missions on Guam, such as the pur-
chase of civilian school buses and an 
artifact repository and a mental health 
clinic on Guam. While these projects 
may have legitimate value to the Gov-
ernment of Guam to address current 
needs for citizens of Guam, they simply 
are not my idea of top defense prior-
ities in the fiscal environment we face. 

In addition, despite the efforts of 
Congress to ban earmarks and special 
interest projects, this bill contains al-
most $850 million in authorizations of 
funding for items and programs not re-
quested by the administration. The full 
Senate needs to consider the merits of 
these unrequested spending items and 
to determine whether they are top de-
fense priorities in today’s fiscal envi-
ronment. 

The bill also cuts $330 million for pri-
vate sector care under the Defense 
Health Program, based on an assess-
ment of historical underexecution 
rates. This is the first step in an impor-
tant progress in helping the Depart-
ment of Defense control spiralling 
health care costs. It is the other chal-
lenges we face in this bill where we 
could have and should have done more. 

Secretary Panetta, speaking at the 
Woodrow Wilson Center, said: 

The fiscal reality facing us means we also 
have to look at the growth in personnel 
costs, which are a major driver of budget 
growth and are, simply put, on an 
unsustainable course. 

The Secretary concludes: 
If we fail to address [these costs], then we 

won’t be able to afford the training and 
equipment our troops need in order to suc-
ceed on the battlefield. 

Providing the Department with the 
authority to adjust Tricare PRIME en-
rollment fees based on a realistic index 
of national health expenditures per 
capita, as the administration re-
quested, would have been the right 
thing to do. Instead, this bill limits all 
future enrollment fee increases to the 
cost-of-living adjustment for military 
retired pay. 

Military retirees and their families 
deserve the best possible care and noth-
ing less in return for a career of mili-
tary service. But we cannot ignore the 
fact that health care costs will under-
mine the combat capability and train-
ing and readiness of our military if we 
don’t begin to control the cost growth 
now. Our committee report reflects the 
desire of the committee to review op-
tions for phasing in more realistic fu-
ture adjustments beginning in fiscal 
year 2014, and that is exactly what we 
must do. 

I wish to emphasize a point here. I 
am solemnly aware of the commitment 
this Nation has made to the men and 
women who have served in the military 
regarding health care and benefits. 
This Nation has made promises for 
many years and has endeavored to keep 
those promises. But we are faced with 
a set of dire circumstances regarding 
the long-term viability of entitlement 
programs that threatens to undermine 
a whole range of promises we have 
made to every American. 

I am also keenly aware that in this 
unprecedented fiscal crisis facing this 
country, providing for our national de-
fense is the most important responsi-
bility that our or any government has. 
It is our Nation’s insurance policy. And 
in a world that is more complex and 
threatening than I have ever seen, we 
cannot allow arbitrary budget arith-
metic to drive our defense strategy in 
spending. We have to look at every pro-
gram to determine what risks we can 
afford to take without risking the lives 
and welfare of those brave young 
Americans who volunteered to serve in 
the military. 

As such, some of the defense cuts 
being discussed—particularly as a re-
sult of sequestration—would do grave 
harm to our military and our Nation’s 
security. The immediate impact of a 
sequester, according to Secretary Pa-
netta, who previously served as chair-
man of the House Budget Committee 
and Chief of Staff to President Bill 
Clinton, could be a 23-percent across- 
the-board cut to our Nation’s defense 
programs. Shipbuilding and construc-
tion contracts would have to be cur-
tailed. Civilian personnel and contrac-
tors would have to be furloughed. The 
end results of these cuts after 10 years 
would be ‘‘the smallest ground force 
since 1940, the smallest number of ships 
since 1915, and the smallest Air Force 
in its history.’’ The United States 

would face ‘‘substantial risk of not 
being able to meet our defense needs.’’ 

Defense spending is not what is sink-
ing this country into fiscal crisis, and 
if the Congress and the President act 
on that flawed assumption, they will 
create a situation that is truly 
unaffordable—the decline of U.S. mili-
tary power and a hollow military. We 
cannot let this happen. Despite a sig-
nificant decline in defense spending, 
the growing threats we face around the 
world demand a strong and resolute 
U.S. military that continues as the 
first line of protection for peace, free-
dom, justice, and democracy around 
the world. 

I have had the privilege of a long ca-
reer in public service, but in all my 
years I don’t think I have ever seen a 
geopolitical environment as complex 
and as multidimensional as the one we 
face today. This will only increase in 
the years to come. The rise of China is 
one of the most seminal events in 
world history, but it is not an isolated 
occurrence. Other nations across the 
Asia-Pacific—most notably India—are 
also growing rapidly and using their 
newfound wealth to enhance their com-
prehensive national power, especially 
new military capabilities. 

The challenge for the United States 
is this: How do we, as a historic Pacific 
power, use the next few years—despite 
the necessary cuts that will have to be 
made in our defense spending—to make 
smart, strategic investments that set 
us up to shape the future of the coming 
Pacific century? That means a more 
geographically dispersed and oper-
ationally resilient regional force pos-
ture. It means developing new oper-
ational concepts, such as the Defense 
Department’s AirSea Battle concept, 
which aims to enable us to operate ef-
fectively in an anti-access and area-de-
nial environment. It means taking ad-
vantage of the many opportunities we 
face to enhance the capabilities and 
interoperability of our alliances and 
partnerships. And perhaps most of all, 
it means making some difficult and at 
times painful choices about where we 
can go, what we do, and what we can do 
without. We all must take responsi-
bility for these choices. 

When we talk about our increasing 
focus on the Asia-Pacific region, what 
this does not mean and cannot mean is 
a lack of commitment to the broader 
Middle East. After all, the United 
States still has a capacity to do at 
least two things at once, and we cannot 
afford to allow that to change. 

The Middle East and north Africa are 
undergoing perhaps the most con-
sequential period of upheaval since the 
collapse of the Ottoman Empire. Gov-
ernments with long patterns of author-
itarian control—some of them our 
partners—are falling under the popular 
pressure of millions of citizens who de-
sire dignity, freedom, and opportunity. 
Our old and dear ally Israel faces a 
more tumultuous and potentially 
threatening position than it has in dec-
ades. At the same time, new regional 
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leaders, such as Turkey and Qatar and 
the UAE, are playing a more confident 
and assertive role in shaping the events 
of the region despite the failure of 
leadership that led us to the full with-
drawal of U.S. troops in Iraq. The suc-
cess of that country remains a critical 
national security interest of the United 
States. We must remain committed to 
Iraq’s success and stability. And all the 
while, the Iranian regime continues to 
threaten the security of the region and 
that of the United States. 

Amid all of these complicated and 
important global trends, it is abso-
lutely vital that the Members of this 
body be allowed to engage in a fulsome 
and serious debate about the vital na-
tional security interests contained in 
this bill. I hope there will be a gen-
erous opportunity to offer amendments 
and debate them. I am confident we 
can do this while still moving dili-
gently and quickly along. 

We have given the majority leader 
the commitment that we will work to 
ensure Senate consideration of this bill 
on an expedited basis. This Chamber 
must have the opportunity to complete 
this bill and then send it to the con-
ference with the House. We need to 
have a conference report before the end 
of the year. 

We cannot continue to place critical 
authorizations in appropriations bills 
or continuing resolutions because we 
cannot get the Defense authorization 
bill done in a timely manner. As an ex-
ample, this bill includes extensions for 
several important counternarcotics au-
thorities that expired at the end of fis-
cal year 2011. The expiration of these 
authorities has had a direct impact on 
DOD efforts to combat illicit traf-
ficking networks where proceeds often 
directly fund the activities of terror-
ists and other criminal organizations 
that pose a significant threat to U.S. 
security interests. Timely passage of 
the Defense authorization bill will en-
sure that these counternarcotics mis-
sions can continue in places such as Af-
ghanistan, Colombia, and along our 
southern border. 

I, for one, am not proud of the 9-per-
cent approval rating in the perform-
ance of Congress determined by various 
polls. They are right—we need to do 
more for the American people. I hope 
we can reverse this downward trend in 
our approval by tackling the critical 
national security challenges facing 
this country in an efficient and effec-
tive manner. 

I look forward to working with Sen-
ator LEVIN to pass this bill as quickly 
as possible and get it into law for the 
benefit of our military and our coun-
try. I would ask our colleagues—as we 
usually do—to get their amendments 
to us so we can have them considered 
and have as prompt action as possible 
on them. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Michigan. 
Mr. LEVIN. Let me thank my friend 

from Arizona for his great work on this 

bill and the way in which he and our 
members, our brothers and sisters on 
the committee, including the Presiding 
Officer, worked so well together on a 
bipartisan basis and the way our staffs 
worked together. We are now in a posi-
tion where we can consider amend-
ments, as the Senator from Arizona 
said, pending the receipt of amend-
ments for our consideration. 

I yield the floor. 
Mr. MCCAIN. Madam President, what 

is the pending business before the Sen-
ate? 

The PRESIDING OFFICER. The 
pending business is the McCain-Levin 
amendment No. 1092. 

Mr. MCCAIN. I think that is the 
Levin-McCain amendment. 

The PRESIDING OFFICER. That is 
correct. 

Mr. MCCAIN. I would like to discuss 
that amendment. This amendment is a 
result of the effort made by our com-
mittee staff and other members of the 
committee to identify a very serious 
problem that can affect our Nation’s 
security; that is, the counterfeiting of 
critical components that end up in our 
defense systems—in some cases, heli-
copters; in some cases, aircraft; in 
some cases, missiles—literally every 
high-tech aspect of our Nation’s de-
fense systems. 

We traced, in hearings under Senator 
LEVIN’s leadership, the way in which, 
through different shell companies, 
these parts that originate in China 
that are counterfeit end up, through 
various establishments and then by our 
major parts suppliers, in our weapons 
systems. There already have been occa-
sions where there have been system 
failures, and there have also been situ-
ations which have inhibited or reduced 
readiness and further capabilities. So 
far, thank God, it has not resulted in 
any casualties or deaths, but there is 
very little doubt that this counter-
feiting poses a serious threat. Accord-
ing to our findings, some 70 percent of 
these counterfeit parts come from 
China. 

It has to be stopped. We don’t know, 
to tell my colleagues the truth, if all 
the parts of this amendment will stop 
it because it is a huge money-making 
business, but I think this initial 
amendment will move us in the right 
direction to try to bring at least under 
some control the flow of these counter-
feit parts into our Nation’s defense. 

So I hope that with the help of my 
colleagues we could adopt this amend-
ment as rapidly as possible and move 
on to the next one. I know of no one 
who objects to it. I know there are 
other members of the committee who 
were involved in the examination of 
this situation, and perhaps they would 
like to come and speak on it. But I 
would recommend to the chairman 
that we move on this amendment as 
quickly as possible. 

Mr. LEVIN. Madam President, I 
thank the Senator from Arizona. I very 
briefly described this amendment be-
fore, but I will take a few minutes now 

to describe it in some greater length 
because it is very significant. It is 
going to totally change the way we buy 
replacement parts for our weapons sys-
tems to avoid the absurdity that we 
have so many counterfeit parts, includ-
ing used parts, where we need new 
parts on these weapons systems. 

The investigative staff of our com-
mittee looked at just a slice of the De-
fense chain for getting replacement 
parts. In that one slice of that supply 
chain, they identified 1,800 examples of 
where counterfeit parts were in our 
weapons systems. There were 1,800 dif-
ferent examples, but they involve mil-
lions of parts. 

What happens here is that these used 
computers that originate from China, 
which are called e-waste, are sent back 
to China where they are pulled apart. 
The electronic parts are then washed, 
frequently in a stream—and there are 
pictures of these parts being washed in 
streams—dried out in the open, and 
then they go mainly to one place in 
China, Shantou. The surfaces of these 
parts are then sanded down, new sur-
faces are put on them, and a number is 
placed on them to make them look like 
new parts. Then, those parts, through 
various ways, get into the supply 
chain. That is what we have to stop. 

This is dangerous for our troops. It 
jeopardizes their missions. We believe 
we are losing approximately 11,000 
American jobs that would be making 
these parts if they weren’t counter-
feited overseas. That is just one esti-
mate by the Semiconductor Industry 
Association. Our semiconductor manu-
facturers suffer about $7.5 billion in 
lost revenue. So there is a safety issue 
and a mission threat issue here, first 
and foremost, but this is also an unnec-
essary and unfair blow to the American 
economy and to American jobs. 

This is what this amendment does. 
We are requiring the Secretary of 
Homeland Security to establish a pro-
gram of enhanced inspection of elec-
tronic parts imported from any coun-
try that is determined by the Sec-
retary of Defense to be a significant 
source of counterfeit parts in the DOD 
supply chain. 

This amendment requires the Depart-
ment of Defense and its suppliers to 
purchase electronic parts from original 
equipment manufacturers and their au-
thorized dealers, or from trusted sup-
pliers who meet established standards 
for detecting and avoiding counterfeit 
parts. It establishes requirements for 
notification, inspection, testing, and 
authentication of electronic parts that 
are not available from such suppliers. 

It requires the Department of De-
fense and DOD contractors who become 
aware of counterfeit parts in the sup-
ply chain to provide written notifica-
tion to the Department of Defense in-
spector general, the contracting offi-
cer, and the Government-Industry Data 
Exchange Program—GIDEP—or a simi-
lar program designated by the Sec-
retary of Defense. 
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The amendment would authorize Cus-

toms to share information with origi-
nal component manufacturers from 
electronic parts inspected at the border 
to the extent needed to determine 
whether an item is a counterfeit. 

It requires large Department of De-
fense contractors to establish systems 
for detecting and avoiding counterfeit 
parts in their supply chains, and it au-
thorizes the reduction of contract pay-
ments to contractors who fail to de-
velop adequate systems. 

The amendment requires the Depart-
ment of Defense to adopt policies and 
procedures for detecting and avoiding 
counterfeit parts in its own direct pur-
chases, and for assessing and acting 
upon reports of counterfeit parts from 
Department of Defense officials and 
DOD contractors. 

The amendment authorizes the sus-
pension and debarment of contractors 
who repeatedly fail to detect and avoid 
counterfeit parts or otherwise fail to 
exercise due diligence in the detection 
and avoidance of counterfeit parts. 

The amendment also includes a bill 
Senator WHITEHOUSE introduced that 
was passed out of the Judiciary Com-
mittee to toughen criminal sentences 
for counterfeiting military goods or 
services. 

Finally, the amendment requires the 
Department of Defense to define the 
term ‘‘counterfeit part’’ which is a 
critical and long overdue step toward 
getting a handle on the problem. 

We also make it clear that it is the 
supplier of the counterfeit part who is 
going to pay for its replacement, and 
not the taxpayers of the United States. 

This amendment touches the juris-
diction of two or three other commit-
tees, so we have sent this amendment 
to the other committees to try to clear 
this amendment. The Judiciary Com-
mittee is one, and I think Homeland 
Security is another, and I believe the 
Finance Committee is the third. We are 
hoping we can get prompt, positive re-
sponse, but obviously we want to make 
sure those other committees are con-
sulted and that they concur. If not, we 
would have to then make changes in 
the amendment, probably, in order to 
accommodate what those concerns are. 
But there are some jurisdictional 
issues here which we are currently 
working out. 

I had an opportunity this morning, 
with Senator MCCAIN, to talk to Sen-
ator LEAHY, who was before our com-
mittee introducing a nominee, to alert 
him to the fact that we had this 
amendment which touched on the ju-
risdiction of his committee. I hope by 
now the language of the amendment 
has been shared with the staffs of those 
three committees—and I think I have 
them all—but we intend to do exactly 
that. 

Mr. MCCAIN. Madam President, will 
the Senator yield for a question? 

Mr. LEVIN. Surely. 
Mr. MCCAIN. Is it not also true that 

as the Senator mentioned, and I wish 
to emphasize, that Senator 

WHITEHOUSE’s Combating Counter-
feiting Military Act is a part of this 
bill, so that would hopefully satisfy at 
least the Judiciary Committee? I see 
the distinguished Senator from Iowa 
here. He does not intend to address this 
issue, but I hope we can get the com-
mittees of jurisdiction involved in this 
as quickly as possible. I think this is 
an issue we should not delay too much 
longer. 

Mr. LEVIN. Well, we do need to con-
sult with those committees. That is 
underway. I am hopeful the commit-
tees and their leaders will take a 
prompt look at this and see if there is 
any problem with the language from 
the perspective of their committees. 

Mr. MCCAIN. If the chairman will 
further yield briefly, so we will not 
voice vote this until we get the signoff 
of the relevant committees; is that cor-
rect? 

Mr. LEVIN. That is correct. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. GRASSLEY. I ask unanimous 

consent to address the Senate as in 
morning business. 

The PRESIDING OFFICER (Mr. 
MANCHIN). Without objection, it is so 
ordered. 

CONSTITUTIONALITY OF PPACA 
Mr. GRASSLEY. Mr. President, I am 

pleased the Supreme Court has agreed 
to hear the arguments in three cases 
challenging the constitutionality of 
the health care reform law Congress 
passed 2 years ago. I appreciate that 
the Obama administration asked the 
Supreme Court to hear this question. 
In light of the importance of these 
cases, I have written to Chief Justice 
Roberts asking him to provide live 
audio and video coverage of the oral ar-
guments. 

The constitutionality of the health 
care law was the subject of a hearing in 
the Judiciary Committee last Feb-
ruary. Regrettably, the Judiciary Com-
mittee would not hold such a hearing 
until after the bill became law. Those 
who voted for that law should have 
given these constitutional questions 
more attention before they voted for 
the bill. Today I wish to discuss the 
issues that are presented in the cases, 
focusing primarily on the constitu-
tionality of the individual mandate and 
another recent appellate court ruling 
on that topic. 

When Congress passed this law last 
year, we were told it would be very 
popular and truly and clearly constitu-
tional. Neither is true. Polls show that 
the law remains unpopular. The law’s 
individual mandate provision requires 
nearly all Americans who do not other-
wise have health insurance to purchase 
such insurance or to pay a monetary 
penalty. That provision also raises se-
rious constitutional questions about 
the scope of congressional power to 
regulate interstate commerce. 

Normally, the Supreme Court grants 
only 1 hour for oral argument. Here, 
the constitutional questions associated 
with the bill are so difficult that the 

Supreme Court has decided to devote 
51⁄2 hours to oral argument. The an-
swers to the questions are not clear. 
Besides considering the commerce 
clause question, the Court will also 
hear oral arguments on three other 
questions. The first is severability: 
Will the remainder of the law stand if 
the individual mandate is struck down? 
Normally, the Court does not even con-
sider severability until it has decided 
that a part of a statute is, in fact, un-
constitutional. The fact that at least 
four Justices have voted to hear argu-
ments on this question should cause 
uneasiness among those who are con-
fident that the law is constitutional. 
The second issue is the constitu-
tionality of the law’s expansion of the 
Medicaid Program upon the States. 
The third is whether procedurally the 
law can be challenged in the courts be-
fore it actually takes effect. 

There is always the possibility that 
after all the briefs, all the arguments, 
and all the public expectations, the Su-
preme Court will finally resolve wheth-
er the health care law is, in fact, con-
stitutional. Conversely, the Court 
could determine that it is too soon for 
it to rule on the issue because the law 
hasn’t fully gone into effect. 

Before the Supreme Court agreed to 
hear these cases, the U.S. Court of Ap-
peals for the DC Circuit ruled that the 
individual mandate was within the con-
stitutional power to regulate inter-
state commerce. That court concluded 
that this result followed from existing 
Supreme Court decisions. It also ruled 
that Congress could, therefore, require 
private individuals to purchase any 
product that Congress chose. The ma-
jority opinion was written by Judge 
Laurence Silberman. 

I respect Judge Silberman, but I 
strongly dispute his ruling and I wish 
to take this opportunity to outline my 
disagreements with Judge Silberman. 

I think Judge Silberman has selec-
tively read Supreme Court decisions. 
For instance, he noted that no Su-
preme Court has ever held the com-
merce clause authority is limited to 
people who are currently engaging in 
an activity that involves interstate 
commerce, but it is equally true that 
no Supreme Court case has ever held 
that the commerce clause covers peo-
ple who are not engaging in an activity 
and may never do so in the future. It is 
not clear why Judge Silberman focused 
only on the first formulation and did 
not consider the second. This omission 
is even more peculiar when com-
pounded by his omission of the Su-
preme Court’s repeated skepticism of 
congressional claims that it can exer-
cise a power that it never before dis-
covered in more than 200 years of our 
constitutional history. The Court has 
always been wary when a new power is 
claimed. 

Judge Silberman recognized that the 
power claimed here to require that the 
purchase of a product or service is 
novel, but he did not continue with the 
next step that the Supreme Court 
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would have taken. Instead, the judge 
concluded that the argument against 
the power was equally novel. 

I think it is common sense no one 
would have made such an argument if 
Congress had not claimed this power. 
For instance, when the Supreme Court 
in the Plaut case ruled that Congress 
could not reinstate a statute of limita-
tions once it had expired, it pointed 
out that Congress had never done that. 
It did not belittle the argument 
against the practice by characterizing 
it, as Judge Silberman did, as novel. In 
fact, the argument against the novel 
claimed power won. 

Judge Silberman stated that Con-
gress cannot regulate noneconomic be-
havior based on a weak link to inter-
state commerce. He ruled that Con-
gress cannot regulate intrastate eco-
nomic activity that in the aggregate 
does not substantially affect interstate 
commerce. Agreeing with Judge Silber-
man, so far so good. But then he found 
that decisions whether to purchase 
health insurance do affect interstate 
commerce. However, the Supreme 
Court has never ruled that Congress 
can regulate decisions—in other words, 
thoughts—on whether to purchase a 
good or service. The Court for decades 
has referred to the power of Congress 
to regulate activities that affect inter-
state commerce. 

Since Congress cannot regulate non-
economic activities or intrastate eco-
nomic activities that have no com-
bined effect on commerce, then it fol-
lows naturally that Congress cannot 
regulate at all inactivity—such as re-
fraining from buying a product. 

Judge Silberman considered the ‘‘ac-
tivity’’ argument and, in my mind, he 
repeated an earlier error. He concluded 
that no Supreme Court case had ever 
said that existing activity was nec-
essary for Congress to exercise its 
power to regulate interstate commerce. 

But it is just as true that many Su-
preme Court cases have described the 
kinds of activities Congress may regu-
late under the commerce clause. Judge 
Silberman could have as accurately 
found that no Supreme Court case has 
ever held that Congress has the power 
to regulate commerce in the absence of 
an activity. 

Another way Judge Silberman selec-
tively read the Supreme Court prece-
dents is that he could have struck 
down the individual mandate con-
sistent with all Supreme Court prece-
dents. 

This point was confirmed in the Judi-
ciary Committee hearing we held in 
February. I asked the witnesses wheth-
er the Supreme Court could strike 
down the individual mandate without 
overruling any of these precedents. The 
Republicans’ witnesses both responded 
that the Court could do so. The Demo-
crats’ witnesses identified no cases 
that would have to be overturned. So 
not only is the individual mandate un-
constitutional, but the Supreme Court 
could strike it down without over-
turning any of its precedents. 

Judge Silberman disagreed. He said 
the mandate here is close to the facts 
of Wickard v. Filburn, a famous 1942 
Supreme Court decision that broadly 
read the powers of Congress to regulate 
interstate commerce. The Court then 
upheld the second Agricultural Adjust-
ment Act. Under that law, a farmer 
could be penalized for growing wheat 
on his own farm even for the use of his 
own family and livestock. He could not 
grow that wheat if he exceeded his 
wheat quota. The homegrown wheat 
substituted for the wheat the farmer 
otherwise would have had to purchase 
on the open market, so the Court con-
cluded that would depress the price of 
wheat when combined with the actions 
of similar farmers all across the coun-
try. So, obviously, in Filburn, that 
farmer affected interstate commerce. 
That may not make sense to us today, 
but it made sense in 1942, and it is still 
a precedent. 

Judge Silberman, however, ruled that 
the regulation at issue in that case is 
very similar to the individual mandate, 
which is an inactivity if you decide not 
to purchase it, and that any activity 
involved in the Wickard case was inci-
dental to simply owning a farm. 

I take issue with that. The Wickard 
case differs conceptually from the indi-
vidual mandate. Farmer Filburn, in 
1942, could avoid the regulation by 
ceasing to farm, by no longer engaging 
in the regulated activity. In fact, that 
is true in all of the cases Judge Silber-
man cited. A person can avoid laws pe-
nalizing cultivation of marijuana by 
not cultivating marijuana. A person 
can avoid laws criminalizing child por-
nography by not downloading child 
pornography. A person can avoid public 
accommodation regulations by not op-
erating a public accommodation. Those 
are activities Congress can constitu-
tionally regulate under the commerce 
clause. 

But that is not the case with the in-
dividual mandate. You cannot avoid 
being subject to that mandate. If you 
exist, if you are alive, an individual in 
this country, you are regulated. And, of 
course, that is not the situation with 
respect to any other decisions Judge 
Silberman cited. It is why he is, re-
spectfully, wrong to find that the in-
fringements on liberty are the same in 
those cases as they are in the indi-
vidual mandate. The liberty of avoid-
ing the regulation was preserved in the 
laws at issue in those cases. Liberty 
would prevail because you did not have 
to abide by the law if you were not in 
that business, but not so with the indi-
vidual mandate under the health care 
reform bill. 

Moreover, I disagree with Judge Sil-
berman’s assertion that it is for polit-
ical reasons and not constitutional 
ones that it took until 2010 for Con-
gress to conclude that the Constitution 
allows it to force people to buy goods 
or services. If this power truly existed, 
Congress would have exercised it fre-
quently and long ago. 

Why would Congress pass tax incen-
tives to encourage people to buy hy-

brids if Congress could simply order 
you or anybody else to buy hybrids? 
Why would Congress give strong incen-
tives for farmers not to grow wheat so 
as to keep the price up when it could 
force people—the consumer—simply to 
buy wheat? Why could it not raise the 
price of beef by requiring vegetarians 
to purchase it, so long as it did not re-
quire them to eat that beef? Why would 
Congress take the political heat for 
raising taxes when it could order some 
people to pay third parties for goods 
and services? 

Even more sinister, Members of Con-
gress could use this supposed power 
under the commerce clause to entrench 
ourselves in office. Congress could re-
quire that the goods and services 
Americans must purchase be limited to 
those providers who contribute to the 
political party of the Members. Or it 
could prohibit purchases from those 
providers who contribute to the other 
political party. It could require people 
to buy houses or cars or other products 
in areas where that political party has 
its base of support. Sounds a little bit 
like Mussolini’s Italy, doesn’t it? 

Before the Supreme Court’s Lopez de-
cision, there were people who believed 
Wickard v. Filburn, since 1942, gave 
Congress the ability to regulate any-
thing Congress chose to regulate. Then, 
in the Lopez case, the Supreme Court 
ruled that the commerce clause did not 
permit Congress to regulate the posses-
sion of handguns near schools. At the 
time, there was widespread fear among 
liberals that the power of Congress to 
regulate interstate commerce would be 
jeopardized. Those fears did not mate-
rialize. Similarly, today, people such 
as Judge Silberman again believe that 
Wickard v. Filburn gives Congress the 
ability to regulate nearly anything it 
chooses and, therefore, the individual 
mandate must be upheld. I do not 
agree. 

Where I give Judge Silberman cred-
it—and if you knew the man, you 
would know this is his character—is in 
his intellectual honesty. Unlike the 
Obama administration, Judge Silber-
man recognizes the truth. If Congress 
can force people to buy health insur-
ance, he admits, it can force people to 
buy any goods or services. It can regu-
late inactivity because it can affect 
interstate commerce. This is con-
sistent with the opinion of the Con-
gressional Budget Office, which wrote 
in a 1994 memorandum that ‘‘a man-
date-issuing government’’ could lead 
‘‘[i]n the extreme’’ to ‘‘a command 
economy, in which the President and 
the Congress dictated how much each 
individual and family spent on all 
goods and services. . . . ’’ That is not 
the America our Constitution writers 
envisioned. 

At the oral arguments in the DC Cir-
cuit, the judges asked the Obama ad-
ministration lawyer if Congress could 
require Americans to buy broccoli, or 
to buy cars to keep General Motors in 
business, or to set up mandatory re-
tirement accounts in place of Social 
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Security. The lawyer weaseled an an-
swer, saying that ‘‘It would depend.’’ 
That is not a principled position on the 
nature of the supposed powers of Con-
gress, which has no limit. 

Judge Silberman is a former Ambas-
sador to what used to be Yugoslavia. 
He understands the difference between 
a command economy and a free market 
economy. What his decision implicitly 
states is that Wickard v. Filburn per-
mits Congress to enact a command 
economy with no individual economic 
freedom whatsoever. But our Constitu-
tion provides protections for private 
property and for contracts. It estab-
lishes some form of a free market sys-
tem. Judge Silberman’s interpretation 
may imply that Wickard v. Filburn was 
wrongly decided and should be over-
turned, but I do not believe it is nec-
essary to overrule that decision, any 
more than it was necessary to reverse 
the Filburn case when they decided the 
Lopez case. 

Apart from cases, we need to go back 
to the basics. We should consider first 
principles in evaluating the constitu-
tionality of the individual mandate in 
the health care reform bill. The people 
are sovereign in our country. The gov-
ernment serves the people, not the 
other way around. That is enforced 
through our Constitution. And that 
Constitution gives Congress just lim-
ited powers. 

In the Federalist Papers, James 
Madison wrote that the powers of the 
Federal Government are few and are 
defined, and the powers of the States 
are many and are undefined. Although 
there is much more interstate com-
merce in today’s economy than there 
was in 1787, the power is still limited. If 
Congress can require Americans to pur-
chase goods and services that Congress 
chooses, without a limiting principle, 
then there is no limited Federal Gov-
ernment. There would be no issue that 
Congress could not address at the Fed-
eral level. There would be no range of 
State powers that the Federal Govern-
ment cannot usurp. And there would be 
no individual economic autonomy that 
the Federal Government must respect. 
Surely, the Constitution would not 
have been ratified if Americans had un-
derstood it to permit such a result. 

The upcoming Supreme Court deci-
sions on the constitutionality of the 
individual mandate are important, not 
only for the fate of that provision but 
for their effect on the powers of the 
Federal Government and for the very 
survival of individual economic activ-
ity. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
AMENDMENT NO. 1084 

Mr. KIRK. Mr. President, I wish to 
speak on the pending amendment. I 
rise in support of the Kirk-Manchin- 
Heller and Blunt amendment regarding 
Iran. What we know with regard to 
Iran is that they have persecuted 
330,000 Baha’is in their country, reg-
istered their houses, kicked their kids 

out of university, made sure that they 
can do no business with the Iranian 
Government. 

We know Iran is the chief sponsor of 
the terrorist group Hezbollah that has 
had a grip on southern Lebanon. We 
know Iran jumped the Shiite divide to 
also support the terrorist group called 
Hamas in the Sunni community. 

We know Iran has been a state spon-
sor of terror as certified by Presidents 
Carter, Reagan, Bush, Clinton, Bush, 
and Obama. 

We know Iran recently sentenced an 
Iranian actress to 90 lashes for appear-
ing in an Australian movie without a 
headdress. 

We know Iran recently arrested 70 of 
its fashion designers, for crimes I can-
not even imagine that they would have 
committed. 

But, most importantly, we know the 
International Atomic Energy Agency 
has certified that now Iran has en-
riched uranium far beyond what it 
needs to run a civilian reactor pro-
gram; that Iranian military personnel 
have been involved in acquiring infor-
mation on the design of nuclear weap-
ons; that the Iranians are working on 
the details of a warhead for their 
Shahab-3 missile that fits all of the 
profiles of a nuclear weapon. 

Finally, we know, according to the 
Attorney General of the United States, 
Eric Holder, that Iran and its Iranian 
Revolutionary Guards Quds force es-
tablished a bomb plot with the Mexican 
cartel, the Zetas, to blow up a George-
town restaurant, to kill a number of 
Americans, even talked about possibly 
killing Senators, in an effort to assas-
sinate the Saudi Arabian Ambassador 
to the United States here in Wash-
ington, DC. 

I think it is clear with this bipar-
tisan amendment that we all recognize 
we are at a turning point and that we 
need new sanctions against Iran. With-
out crippling sanctions, I believe we 
have then turned the international 
community on the path toward war, 
likely between Iran and our allies, in 
Israel. 

This would cause a needless loss of 
life. It would lead to higher energy 
prices for the West, an increase in in-
stability in Europe when we can least 
afford it. Therefore, we need to level 
crippling sanctions, especially against 
the Iranian center of gravity, the Cen-
tral Bank of Iran. 

The Central Bank of Iran is the prin-
cipal funder of the Ahmadinejad re-
gime itself. It is probably the source of 
funds so substantially provided to ter-
rorist groups by Iran to Hamas and 
Hezbollah. It is the Central Bank of 
Iran that is supporting operations in 
Afghanistan and Iraq against our allies 
there. 

It is the Central Bank of Iran that is 
the principal underlying financial sup-
port for the Iranian nuclear program, 
and the Central Bank of Iran that is 
the paymaster for the Iranian Revolu-
tionary Guards force, especially their 
Quds force. Likely the money that was 

planned for the Zetas to carry out the 
bomb plot in Washington, DC, had its 
origin point with the Central Bank of 
Iran. 

That is why 92 Senators, Republicans 
and Democrats, despite these partisan 
times, have joined to say we should 
level this crippling sanction against 
the Central Bank of Iran. 

I thank the 92 Senators who signed 
the Schumer-Kirk letter. Indications 
are that the Obama administration is 
going to take further actions on the 
Central Bank of Iran. This amendment 
lays out the full roadmap for what we 
should do. 

What does the amendment do? It is 
patterned after the bipartisan amend-
ment adopted under the authorship of 
Democratic California Congressman 
HOWARD BERMAN, unanimously adopted 
in the House Foreign Affairs Com-
mittee, that says for any business, if 
you do business with the Central Bank 
of Iran, you cannot do business with 
the United States of America. 

We know that world financial ar-
rangements and especially oil markets 
are complicated instruments, so under 
this bipartisan amendment we have a 
180-day timeclock to make sure that 
especially key allies and friends of the 
United States can unhook from Iranian 
oil and the financial ties that bind 
them to Iran. This is particularly im-
portant for Turkey, for Sri Lanka, for 
Italy, and for Greece, who would all use 
that time under this amendment to 
unhook from Iran. 

In this, I think we are going to have 
a very willing partner in the Govern-
ment of Saudi Arabia, recently obvi-
ously focused on, because the Iranians 
tried to kill their Ambassador to the 
United States. I will be meeting with 
that Ambassador tomorrow. I think 
this amendment lays the groundwork 
not just to work with Israel, not just to 
work with Saudi Arabia, but our allies, 
to collapse the Central Bank. 

Without action, I think we turn the 
Middle East and especially the Persian 
Gulf toward war. That is why we 
should take every nonmilitary action 
possible to avoid that conflict, to col-
lapse the Central Bank of Iran. 

There are a number of bipartisan he-
roes in this story—Senator LIEBERMAN, 
who has been a key actor on these 
issues and a partner with me on many 
of these issues; Senator GILLIBRAND 
also who has helped out; obviously Sen-
ator SCHUMER, who was the coauthor of 
the 92-Senator letter on the Central 
Bank of Iran; Senator MENENDEZ, who 
also has an outstanding idea on cre-
ating an Iranian oil-free zone; and obvi-
ously my bipartisan partner on this 
and best friend in the Senate, Senator 
MANCHIN, who joined me on this effort. 

Together, we can have a clear state-
ment about what has happened with 
the IAEA and the Iranian nuclear pro-
gram, with their record on human 
rights, with their record on support for 
terrorism and, most importantly, ac-
cording to the Attorney General, with 
a brazen attempt to attack the United 
States directly with this bomb plot. 
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I urge Members of this Chamber to 

vote for this amendment, which is now 
pending to the National Defense Au-
thorization Act, because it puts a clear 
statement forward, levels the toughest 
nonmilitary sanction we had, helps re-
duce the chance for war or market and 
oil instability and higher prices, and 
has such a strong bipartisan pedigree 
behind it. 

I yield the floor. 
Mr. MCCAIN. I suggest the absence of 

a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Ms. AYOTTE. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. AYOTTE. Mr. President, as a 
member of the Senate Armed Services 
Committee and as the ranking member 
of the Readiness Subcommittee, I wish 
to speak for a few moments and com-
ment on the National Defense Author-
ization Act. 

I will begin by thanking the majority 
leader for honoring his commitment to 
bring the National Defense Authoriza-
tion Act to the floor for debate, amend-
ment, and passage. As Leader REID 
pointed out this morning, this would 
have been the first time in a half cen-
tury in which we would not have passed 
a national defense authorization bill. 
In the midst of two wars, with our 
brave sons and daughters and husbands 
and wives fighting in Iraq and Afghani-
stan, with our country facing a serious 
threat from radical Islamist terrorists, 
that would have been unacceptable. 

I very much thank Chairman LEVIN 
and Ranking Member MCCAIN for their 
leadership. In this era that has been 
characterized by gridlock and partisan-
ship in Washington, the Armed Serv-
ices Committee has represented a wel-
come exception. The Senate Armed 
Services Committee has a long-en-
joyed, well-deserved reputation for pro-
fessionalism and bipartisanship as we 
work across party lines to support our 
troops and their families who sacrifice 
so much for our country to keep us 
safe. 

This bipartisan spirit is reflected by 
the fact that the Armed Services Com-
mittee unanimously reported the ini-
tial Defense authorization bill out of 
committee this summer, and did so 
again this week, after reducing the au-
thorization levels consistent with the 
requirements we need to meet, in light 
of the fiscal crisis our country faces, 
and after revising the detainee com-
promise to take into consideration 
some of the administration’s concerns. 

This year, once again, the quality of 
Senator LEVIN’s and Senator MCCAIN’s 
leadership is reflected in the quality of 
the legislation the Armed Services 
Committee has produced. This bill will 
ensure that our war fighters have what 
they need to accomplish their mis-
sions, protect themselves, and defend 
our country. 

I am especially proud of the work of 
the Readiness Subcommittee. It has 
been a pleasure to work with Chairman 
MCCASKILL. Our committee made sig-
nificant, well-informed reductions that 
achieve taxpayer savings without en-
dangering our military readiness. 

However, going forward, I wish to 
raise one issue. We have to guard 
against excessive cuts to our readiness 
accounts that will leave our troops and 
our Nation less prepared for future con-
tingencies. In light of the supercom-
mittee meeting in Washington, we have 
to come to an agreement to avoid what 
Secretary Panetta has described as cat-
astrophic and a deep concern for our 
national security if those sequestration 
cuts occur. 

I am particularly pleased key provi-
sions of the Brown-Ayotte ‘‘no con-
tracting with the enemy’’ legislation 
are included in the bill. This provision 
will make it easier for the Defense De-
partment, contracting officials in Cen-
tral Command area operations, to void 
contracts with contractors that, unfor-
tunately, in some instances, have fun-
neled taxpayer dollars to our enemies. 

Let me conclude by saying that, 
again, I very much appreciate the lead-
ership and bipartisan nature of the 
work done on the Armed Services Com-
mittee. This is a very important bill 
that I am very glad we are going to 
take up and fully debate in the Senate. 
I certainly urge my colleagues to pass 
this bill. 

AMENDMENT NO. 1065 
Ms. AYOTTE. Mr. President, I ask 

unanimous consent to set aside the 
pending amendment and call up 
amendment No. 1065. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

The clerk will report. 
The bill clerk read as follows: 
The Senator from New Hampshire [Ms. 

AYOTTE], for herself, Mr. MCCAIN, and Mr. 
REED, proposes an amendment numbered 
1065. 

Ms. AYOTTE. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: Relating to the force structure for 

strategic airlift aircraft) 

At the end of subtitle C of title I, add the 
following: 
SEC. 136. STRATEGIC AIRLIFT AIRCRAFT FORCE 

STRUCTURE. 
Section 8062(g)(1) of title 10, United States 

Code, is amended— 
(1) by striking ‘‘October 1, 2009’’ and insert-

ing ‘‘October 1, 2011’’; and 
(2) by striking ‘‘316 aircraft’’ and inserting 

‘‘301 aircraft’’. 

Ms. AYOTTE. Mr. President, the 
amendment I have just offered to the 
Defense authorization bill is an amend-
ment that Senator REED from Rhode 
Island is joining me in sponsoring. 

The amendment itself would allow 
the Air Force to reduce its strategic 
airlift aircraft inventory to what they 

need to meet our readiness needs. It 
would save $1.2 billion of taxpayer 
money in the next few years, without 
compromising the readiness we need to 
protect our Nation. 

Our Nation’s strategic air fleet pro-
vides global air mobility to the U.S. 
military. As GEN Raymond Johns, 
commander of the Air Force Air Mobil-
ity Command, said in his statement in 
a hearing before the Armed Services 
Committee, where we had this amend-
ment addressed: 

The strategic airlift is a national asset al-
lowing America to deliver hope, to fuel the 
fight, and to save lives anywhere in the 
world within hours of getting the call. 

In order to meet this need, the 
United States uses C–5s and C–17s as 
their strategic airlift capability, and 
current Federal law sets the Air 
Force’s minimum number of strategic 
aircraft at 316. However, the Air Force 
and the administration—when the De-
partment of Defense submitted their 
budget request, they made very clear 
that we don’t need to keep the min-
imum requirement at 316 to meet the 
needs of our country; that only a min-
imum requirement of 301 aircraft are 
needed to meet the strategic airlift ca-
pacity requirements of our country. 
The requirement to maintain the bot-
tom-line limit of 316 is a situation 
where Congress is requiring the Air 
Force to maintain planes it does not 
need to protect the readiness of our 
country. So it was the Air Force that 
wanted this amendment to be brought 
forward to ensure we can save taxpayer 
dollars—over $1 billion. 

This is very important at a time 
when we are asking our military, as a 
result of the Budget Control Act, over 
the next 10 years, to reduce spending 
by close to $450 billion. So they have to 
look at areas where we are spending 
money we don’t need or where we are 
maintaining assets we do not need to 
meet our readiness. 

That is why I brought this amend-
ment forward. It is a commonsense 
amendment that I am so pleased Sen-
ator REED has joined me on. I hope my 
colleagues will support it in this time 
of great fiscal challenges. But the need 
remains ever present to protect our na-
tional security against those who 
would want to harm Americans and our 
allies for what we believe in. 

We have to allow the Air Force and 
our Armed Forces to make sensible de-
cisions on where they need to put re-
sources to protect our country. That is 
what this amendment does. I will say 
we had a full hearing in the sub-
committee of the Armed Services Com-
mittee on the strategic airlift aircraft 
requirement. The military testified 
uniformly that reducing the number of 
the strategic airlift from 316 to 301 
would put us in a very strong position 
to meet every contingency that we can 
anticipate going forward, including 
multiple contingencies around the 
world, as well as homeland events. 

This area has been studied very care-
fully. It will allow us to continue to 
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protect our country, but again, will 
save $1.2 billion in taxpayer money 
over the next few years. 

I urge my colleagues to support this 
amendment. 

Mr. MCCAIN. Will the Senator yield 
for a question? 

Ms. AYOTTE. I will yield to the Sen-
ator. 

Mr. MCCAIN. Is it correct that the 
U.S. Air Force not only supports this 
but considers it one of their very high 
priorities? 

Ms. AYOTTE. Yes, this is a very high 
priority of the Air Force, because in 
this difficult time when they are mak-
ing reductions, this is an area where 
they can meet our national security 
needs. Yet Congress has actually asked 
the Air Force to maintain more planes 
than it needs. So this is a common-
sense provision that is very important 
to our Air Force. 

Mr. MCCAIN. In these times of very 
difficult budgetary decisions that are 
having to be made, is it not true also 
the President’s budget in 2011 had in-
cluded a plan to retire 17 C–5As in 2011 
and 5 in 2012? 

Ms. AYOTTE. Yes. Actually, this 
amendment I am bringing forward is 
consistent with the administration’s 
budget request they submitted for the 
Congress’s consideration. So this is a 
situation where, after a careful hearing 
we had before a subcommittee of the 
Armed Services Committee, and after 
the administration had submitted its 
request, and after the Air Force asked 
for this, it makes complete sense that 
we would allow them to reduce this 
strategic airlift capacity. 

Mr. MCCAIN. May I ask if any State 
where these aircraft are presently sta-
tioned would lose that mission or 
whether the older C–5s would convert 
to new C–17s? Is that pretty much the 
conclusion the Senator would draw 
from the Air Force plan? 

Ms. AYOTTE. This is not going to be 
a diminishment for States. This is just 
going to be a right-sizing of the fleet. 

What I am concerned about is if we 
don’t pass amendments such as this, 
where the administration has asked for 
it, where all of the data supports that 
we don’t need to keep the level at 316, 
and where we can save $1.2 billion by 
doing it, how can we then ask our mili-
tary to make significant reductions if 
we don’t allow them to take such com-
monsense action such as this? 

Mr. MCCAIN. I thank the Senator 
from New Hampshire, and I hope we 
can dispose of this amendment. I don’t 
know if a recorded vote would be re-
quired by any of the Members, but I 
hope we can voice vote it. 

The PRESIDING OFFICER. The Sen-
ator from Michigan. 

Mr. LEVIN. Mr. President, first, let 
me thank the Senator from New Hamp-
shire for not only her comments about 
the committee work and myself and 
Senator MCCAIN personally, but I want 
to tell her, and tell anyone within the 
sound of my voice, what a valuable 
member of our committee she is. She is 

someone who is there all the time, and 
I very much value the input she gives 
to us because of her regular presence at 
our hearings and our meetings. So I 
thank her for that as well as her com-
ments. 

I also thank her for this amendment. 
It is a good amendment. I understand 
from my staff, and from what the Sen-
ator said as well, there was a hearing 
held specifically on this subject, and 
that Senator REED, as chairman, made 
a commitment to hold that hearing, as 
I understand it. He is a cosponsor of 
the amendment of Senator AYOTTE. As 
far as I can see, it is a good amend-
ment, a sound amendment, and it does 
what Senator MCCAIN said, as well as 
what the Senator from New Hampshire 
has said. It avoids spending money on 
something we can’t afford to spend 
money on. 

I don’t know of any objection on this 
side, and I support the amendment. 

Ms. AYOTTE. I thank the Senator. 
The PRESIDING OFFICER. Is there 

further debate on the amendment? 
The Senator from Arizona. 
Mr. MCCAIN. Is it true we are trying 

to clear the amendment on both sides 
at the moment? 

Mr. LEVIN. I don’t know of an objec-
tion on this side. As far as I am con-
cerned, if there is no further debate, 
the Presiding Officer can put the ques-
tion. 

Mr. MCCAIN. I ask the Chair to put it 
to a vote. 

The PRESIDING OFFICER. If there 
is no further debate, without objection, 
the amendment is agreed to. 

The amendment (No. 1065) was agreed 
to. 

Ms. AYOTTE. I thank the chairman. 
Mr. LEVIN. Mr. President, I move to 

reconsider the vote. 
Mr. MCCAIN. I move to lay that mo-

tion on the table. 
The motion to lay on the table was 

agreed to. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The Senator from Connecticut. 
Mr. BLUMENTHAL. Mr. President, I 

thank the chairman, Senator LEVIN, 
and the ranking member, Senator 
MCCAIN, for the immensely important 
work they have done on the bill we are 
considering, S. 1867, the National De-
fense Authorization Act. It is a mas-
sively important bill, a big bill, and I 
want to focus on one part of it—a 
seemingly small section but a vitally 
important provision of the bill—that 
enables our Department of Defense to 
more effectively counter improvised 
explosive devices, known as IEDs, 
which have been a major source of at-
tacks against United States and coali-
tion forces in the wars of Iraq and Af-
ghanistan and threaten not only our 
troops there but all around the world 
as well as our coalition partners. 

I thank particularly one of my col-
leagues, Senator BOB CASEY, who has 
been a champion of these efforts 
against the IEDs or roadside bombs for 
some time. He has been a relentless 

and tireless leader in this effort and 
has included me and others, and I am 
proud to join him in seeking more ef-
fective measures. 

This summer saw the highest volume 
of IED incidents ever recorded in Oper-
ation Enduring Freedom, approxi-
mately 1,800 a month. That is a stag-
gering and alarming number, and they 
continue. These devices are deadly and 
devastating, killing and maiming our 
troops and causing loss of limbs, trau-
matic brain injury, posttraumatic 
stress, and other horrific injuries that 
are the signature wounds of the ongo-
ing wars. In fact, roadside bombs cause 
60 percent of all casualties in Afghani-
stan. They are the hidden killers in 
this war. 

I speak with the urgency of an elect-
ed official whose State citizens are at 
risk and who are returning with these 
signature wounds of war and whose 
lives and limbs can be preserved if we 
act effectively. I speak as a citizen who 
has visited the hospitals and the troops 
who have come back. We have all vis-
ited our constituents and their fami-
lies, their loved ones, their friends and 
neighbors who have been victims of 
these terrible weapons of destruction. 

Most IEDs in Afghanistan, in fact 
more than 80 percent, are made with 
materials originating in Pakistan. 
There is no magic bullet or panacea to 
solving this problem or addressing the 
challenge. It will take a comprehensive 
fight. Both the provisions contained in 
the Foreign Operations appropriations 
bill with regard to Pakistan and the 
vital force protection equipment in the 
Defense authorization bill are essential 
to shutting down the sources of bomb- 
making materials in Pakistan. They 
include steps to interdict bomb-making 
materials at the border and to provide 
the armor and force protection against 
the IED threat. 

Roadside bombs in Afghanistan are 
typically made with calcium ammo-
nium nitrate, a very common fertilizer. 
It is a seemingly innocent product but 
capable of detonation when processed 
and packaged in these roadside bombs 
and then placed in areas where our 
troops go. This fertilizer from Pakistan 
accounts for more than 80 percent of 
the IEDs in Afghanistan. Every day 
bags of this fertilizer are smuggled to 
Afghanistan from Pakistan, sometimes 
hidden in the convoys of goods that 
cross the open 1,500-mile border. The 
fertilizer pellets are boiled down and 
the material is put in a package or con-
tainer with an explosive detonator that 
is often linked to a simple trigger sys-
tem—something such as a tripwire bur-
ied in the sand awaiting the tire of a 
passing vehicle or the foot of an Amer-
ican soldier on patrol. At this moment, 
thousands of our soldiers and Marines 
have been injured. Thousands of these 
bombs are buried in Afghanistan soil 
and, sadly, many more will be planted 
in the coming weeks and months. 

Again, my colleague from Pennsyl-
vania, Senator CASEY, has been a lead-
er in the Senate and, indeed, led a bi-
partisan group of Senators, including 
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myself, in writing to the Secretary of 
State to request a greater diplomatic 
effort by our government to encourage 
Pakistan to stem the flow of bomb- 
making materials into Afghanistan. 
Then, in August, we went on an official 
trip, a CODEL, to take the message 
straight to the Government of Paki-
stan. We met with the most senior 
leaders of Pakistan and we urged 
stronger action against the misuse of 
everyday materials by terrorist groups 
in making the bombs that kill and 
maim our troops in Afghanistan. We 
took this message to officials of Paki-
stan at the highest level, and they re-
sponded with a plan that is supposedly 
being implemented. 

The fact is, stronger measures are 
needed. We need a crackdown and a 
shutdown on the bomb-making mate-
rials, the fertilizer, and the calcium 
ammonium nitrate that is transported 
and smuggled across the border so that 
it can be made into bombs and maim 
and kill troops from Connecticut and 
from across the country—troops who 
are innocent victims—and the people of 
Pakistan and Afghanistan themselves 
who have become victims. 

We saw firsthand how our troops seek 
to protect themselves from these IEDs. 
In fact, at a sand-swept compound in 
Helmand Province in Afghanistan our 
congressional delegation saw the most 
common types of protective practices 
and devices, including how our soldiers 
and marines wear body armor, lie face 
down in the dirt and drag a 10-foot pole 
with a hook on the end on the ground 
to look for the telltale signs of an IED. 
Other measures range from the use of 
dogs that sniff out bombs to huge 
armor vehicles and more advanced 
technology. But even with the most ef-
fective and advanced means of detec-
tion and disarming bombs, body armor 
is still essential to protecting our 
troops. 

Pakistan’s plan to address the IED 
smuggling supply chain, which is a 
threat to its own people as well as our 
soldiers and marines, has yet to prove 
effective. The plan addresses border se-
curity, regulation of fertilizer mate-
rials, and promoting public awareness 
of the threat posed by these IEDs. But 
we cannot rely on Pakistan’s goodwill 
to ensure this important work is given 
the priority it requires. 

There can be no ambiguity, no doubt, 
no uncertainty in our relationship with 
Pakistan, and that is why I support the 
even stronger measures Senator CASEY 
has championed in a process he has 
suggested that would withhold any as-
sistance if verification cannot be ac-
complished. The Pakistanis need to 
prove with action, not mere plans or 
conferences, that they are stemming 
and stopping the flow of fertilizer. 
They need to prove more than good 
will or good intentions but effective ac-
tion to stem and stop the flow of all of 
the bomb-making materials across the 
border. 

We also must support efforts by the 
Department of Defense to procure and 

deploy body armor and equipment, 
such as this bill does, that protects all 
our troops in harm’s way. We are all fa-
miliar with the force protection devel-
opment such as enhanced ceramic 
plates and redesigning vehicles with V- 
shaped hulls to deflect blast impact. 
These advances, make no mistake, 
came at great expense in terms of 
blood and treasure to our Nation. We 
learned how to properly equip our 
troops in some respects for these meas-
ures. But even as the end of Operation 
Enduring Freedom is now in sight, the 
requirement to develop even better 
protection continues and it must be re-
lentless and tireless. 

We cannot abandon our efforts. We 
simply cannot abandon this fight to 
protect our troops in the field. The les-
sons learned will serve to honor our 
commitment to ensure that the brave 
men and women who protect our free-
dom and protect our safety and secu-
rity have the best protection we can 
provide them. 

Enhanced ballistic armor, including 
underwear protection—or blast box-
ers—are essential to combatting the 
threat of roadside bombs. When an IED 
detonates against dismounted troops, 
it blasts sand and fragments that shred 
skin, literally tears apart the skin of 
our troops. Covering their legs and 
groin area with flexible armor can pre-
vent amputation of a limb or worse. 

I have asked and been informed about 
delivery of this equipment. To date, 
165,000 of the tier 1 sets of blast protec-
tion have been delivered into theater. 
The Marine Corps received 15,000 sets of 
tier 2-level protection, delivered 4 days 
ahead of schedule. By the middle of 
next month, the Army will also receive 
its complete requirement of tier 2-level 
sets. 

This armor was adapted from one of 
our allies, British forces, and the Army 
has now established domestic produc-
tion of the equipment. I am hopeful 
that additional types of protection will 
also be processed and produced and 
sent and I hope it will be expeditiously. 

When I learned of this lifesaving 
equipment and the challenges involved 
in delivery, I wrote to the Department 
of Defense urging swift delivery of the 
body armor. I was joined by colleagues 
Senators CASEY, BENNET, and 
WHITEHOUSE. I am hopeful this program 
will be an example of our body armor 
procurement system working effec-
tively. I am hopeful it will set an ex-
ample and provide a model for this 
body armor being provided expedi-
tiously, as it is needed. I look forward 
to our passing the Defense authoriza-
tion bill, which continues these efforts 
to supply body armor and equipment 
needed for troops in Afghanistan. 

This bill provides also for the equip-
ment needed to interdict IEDs, from 
the small backpacks carried by our 
troops to UAVs to giant Buffalo vehi-
cles. Interdiction also requires the 
right specialized equipment to detect 
materials to make those IEDs as they 
are smuggled across the porous Af-

ghan-Pakistan border. This effort also 
requires training and awareness of both 
our military personnel and our allies in 
this fight. As of September 2011, the Af-
ghan border police had 20,852 personnel. 
This growth is encouraging. 

But the border police have problems 
with endemic corruption, and they are 
effective only to the extent that our 
special forces augment this effort. Our 
special forces, our special operators, 
should be encouraged and enabled to 
continue this effort. Interdiction is an 
integral part to larger efforts to under-
stand battles based in this region. 
Force alone can’t solve this problem. 
We need better intelligence and the 
right detection equipment, combined 
with the efforts of our special forces. It 
must be truly a comprehensive effort, 
as the Defense authorization bill clear-
ly recognizes. We need to show all who 
live on both sides of this border that 
the cost of supplying the ingredients of 
these bombs that kill and maim our 
troops is too high for them, just as it is 
too high for us to tolerate. 

Let me again thank chairman Sen-
ator LEVIN and ranking member Sen-
ator MCCAIN for their recognition of 
this problem. Our Nation has spent 
more than $1⁄2 trillion in support of the 
war in Afghanistan. We have sustained 
more than 2,800 coalition casualties. 
An Afghanistan that is stable and self- 
sufficient certainly is our goal, and it 
depends upon the tactical success of 
these efforts. 

IEDs remain the weapon of choice of 
our enemy. Should we not learn to suc-
cessfully counter the threat of IEDs, 
we will see this asymmetrical threat 
repeated on the battlefield, wherever 
our troops are deployed around the 
world. 

Given the enormity of this challenge, 
I urge my colleagues to remain com-
mitted to this goal, remain true to this 
strategy, and counter these IEDs. We 
must authorize both our foreign oper-
ations expenses and this bill and I 
thank my colleagues for their truly bi-
partisan support of these efforts. 

I yield the floor. 
Mr. CARDIN. As to the floor privi-

leges, Mr. President, let me just com-
ment how valuable these Navy fellows 
are in our offices. I am very grateful 
for LCDR Knisley’s service in my of-
fice, and I know Senator WICKER feels 
the same. 

LCDR Shane Knisley will be leaving 
my office next month, and I wish to 
thank him very much for the service he 
has provided in the Senate. 

UNANIMOUS CONSENT REQUEST—EXECUTIVE 
CALENDAR 

Mr. CARDIN. Mr. President, in a mo-
ment, I am going to be asking unani-
mous consent that the Senate take up 
to confirm the nomination of Ken 
Kopocis to be Assistant Administrator 
for the Office of Water for the Environ-
mental Protection Agency. 

Before I make that unanimous con-
sent request, I wish to just take a mo-
ment to say a few words about this 
nominee and the process that has 
taken place in Senate. 
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I have known Ken Kopocis since I 

was first elected to Congress in 1986 
and have worked personally with him 
on a number of water-related issues. 
Ken has extensive background in water 
policy and legislative issues, having 
worked at the Congress for 25 years. I 
worked with him first when I was in 
the House of Representatives. I know 
the Presiding Officer also, when he was 
in the House, remembers the good work 
Ken did for the House of Representa-
tives. He has now worked, of course, in 
the Senate. 

He has played a role in crafting and 
defending numerous pieces of environ-
mental legislation, including the Clean 
Water Act. At a time when there are so 
many controversial issues concerning 
water issues in the Congress, I think it 
is important we have someone at the 
helm who has the confidence of Sen-
ators on both sides of the aisle. 

I have the honor of chairing the Sub-
committee on Water and Wildlife in 
the Environment & Public Works Com-
mittee. Ken Kopocis enjoys the con-
fidence of all the members of our com-
mittee. 

When his nomination was considered 
in the Environment & Public Works 
Committee back in July—that is when 
we took it up—Ken was praised by both 
Republicans and Democrats alike. Most 
of my colleagues have had the oppor-
tunity to work with him, and they are 
enthusiastic about his credentials and 
his levelheaded bipartisan approach to 
every issue. 

It is time the Senate take up this 
confirmation. It is the right thing to 
do. 

Mr. President, I ask unanimous con-
sent that the Senate proceed to execu-
tive session to consider Calendar No. 
403, that the nomination be confirmed 
with no intervening action or debate; 
that no further motions be in order to 
the nomination; that any statements 
related to the nomination be printed in 
the RECORD; that the President be im-
mediately notified of the Senate’s ac-
tion and the Senate then resume legis-
lative session. 

The PRESIDING OFFICER. Is there 
objection? 

The Senator from Wyoming. 
Mr. BARRASSO. Mr. President, re-

serving the right to object. There are 
still questions that need to be an-
swered and information that needs to 
be provided by Mr. Kopocis. 

I am concerned about the depth of his 
past involvement to change the scope 
of the Clean Water Act beyond congres-
sional intent. To me, this nominee still 
needs to explain his views on public 
and stakeholder input on regulations 
he would be in charge of and explain 
his understanding—his understanding— 
of the role of Congress versus the role 
of the Environmental Protection Agen-
cy in terms of who makes the laws in 
this country. 

Until those issues are clarified, I do 
not believe it is appropriate for this 
nominee to move forward. 

Therefore, I object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. MCCAIN. Mr. President, I ask for 
regular order. 

The PRESIDING OFFICER. The Sen-
ator from Maryland has the floor. 

Mr. CARDIN. Mr. President, I am 
going to yield the floor in just a mo-
ment. 

Let me say to my friend from Wyo-
ming, I am going to do my best to 
make sure the Senator gets all the in-
formation he needs. I wish to make 
sure every Senator has all the informa-
tion they need. I think this is a very 
important position to be filled. Mr. 
Kopocis has the qualifications and con-
fidence. I wish to make sure that is 
done as quickly as possible. I respect 
my colleague’s views, and I will work 
to make sure he gets all the informa-
tion he needs. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Arizona. 
Mr. MCCAIN. Mr. President, it is my 

understanding that the Senator from 
Colorado, Mr. UDALL, is coming over to 
propose an amendment and I hope that 
will happen momentarily and I hope 
Members will be prepared with other 
amendments that we can dispose of 
this afternoon. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Mississippi. 
Mr. WICKER. Mr. President, I rise 

this afternoon in support of the fiscal 
year 2012 national defense authoriza-
tion bill. 

As ranking member on the Seapower 
Subcommittee, I wish to thank both 
Chairman LEVIN and Ranking Member 
MCCAIN for their leadership. It is some-
what of an achievement in actually 
getting the bill to the floor at this 
time, and I appreciate their determina-
tion. 

As we approach the Thanksgiving 
holiday next week, I would like to take 
a moment to honor the men and 
women of our Armed Forces. We are 
grateful for their service, and our 
thoughts and prayers are with those 
now deployed at sea and ashore. My 
own State of Mississippi is home to 
many brave servicemembers. Their sac-
rifices are matched, of course, by those 
of their families who have supported 
them day in and day out as they self-
lessly serve this country. 

As ranking member of the Seapower 
Subcommittee, I have had the pleasure 
of working with my friend Senator 
REED of Rhode Island, who is chairman 
of that subcommittee. We both worked 
to ensure that this bill meets a wide 
range of procurement, sustainment and 
research and development needs for the 
Navy and the Marine Corps. 

Our deliberations were informed by, 
among other things, a series of hear-
ings we held that addressed force struc-
ture and modernization for the Depart-
ment of the Navy. This process has re-
sulted in a bill that contains provisions 
which will deliver important capabili-
ties and support our sailors and ma-
rines. 

The bill before us is supportive of the 
President’s shipbuilding budget request 
and contributes to the continued vital-
ity of our shipbuilding industrial base 
which is very important. At a time 
when we are concerned about job cre-
ation, the last thing we want to do is 
let our industrial base be chipped 
away. 

The fiscal year 2012 shipbuilding 
budget funds new construction for var-
ious types and classes of ships, includ-
ing an aircraft carrier, amphibious 
ships, submarines, and large and small 
surface combatants, totaling more 
than $15 billion. 

From our discussions during the 
Seapower Subcommittee meetings, it 
has become abundantly clear that 
members are concerned about chal-
lenges in maintaining fleet capacity 
among many classes of ships and the 
capability gaps that exist that have a 
real effect on the sailors who crew 
these ships. From amphibious ships to 
aircraft carriers to destroyers and to 
submarines, our Navy must maintain 
an adequate balance among all classes 
of ships to ensure our Navy can execute 
these responsibilities. 

Through classified briefings we have 
received from senior officials in the 
Navy and in the intelligence commu-
nity, the Seapower Subcommittee also 
is well aware of the imminent and 
emerging threats facing our sea serv-
ices. America must maintain its capa-
bility to project power and uphold our 
obligations to our friends and allies 
throughout the world. This means ro-
bust investment in seapower, and I am 
heartened that this bill contains such 
an investment. 

With the Deficit Reduction Commit-
tee’s recommendations due to Congress 
in less than 1 week, I know all my col-
leagues agree that cutting our deficit 
and reducing our national debt respon-
sibly is a must. Failing to act will put 
the burden on our children and grand-
children. We must make tough deci-
sions now on spending because our cur-
rent track is unsustainable. 

I hope the Deficit Reduction Com-
mittee is able to come to an agreement 
on spending priorities because the al-
ternative is unacceptable cuts in na-
tional defense. We must remember that 
national defense is solely a Federal re-
sponsibility. Failure to reach con-
sensus would have grave consequences 
for our military. Marine Corps Com-
mandant GEN James Amos cautioned 
about such cuts earlier this week. 

In conclusion, I believe the national 
defense authorization bill reaffirms our 
commitment to national security and 
to our men and women in uniform. 

I urge my colleagues to act quickly 
on this important piece of legislation, 
and once again I thank and commend 
my friends, Chairman LEVIN and Rank-
ing Member MCCAIN. 

I yield the floor. 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
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The legislative clerk proceeded to 

call the roll. 
Mr. UDALL of Colorado. Mr. Presi-

dent, I ask unanimous consent the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. UDALL of Colorado. Mr. Presi-
dent, I come to the floor to comment 
on the NDAA, the bill in front of us 
today. I want to start my remarks by 
acknowledging the leadership of Chair-
man LEVIN and Ranking Member 
MCCAIN. Under their tutelage and lead-
ership the committee has worked tire-
lessly to craft a Defense Authorization 
Act that provides our Armed Forces 
with the equipment, the services, the 
training, and the overall support they 
need to keep us safe while they them-
selves are being protected. I thank the 
chairman and ranking member, my 
colleagues, and, most important, the 
wonderful staff that works for us for 
their diligence and dedication to this 
important work. 

I also come to the floor to speak out 
against a proposed change that I think 
would alter what has been a very effec-
tive set of terrorist detention policies 
and procedures. I believe to make those 
changes would complicate our capacity 
to prosecute the war on terror and call 
into question the principles we as 
Americans hold dear. 

I filed an amendment, No. 1107, that 
would take a look at what is proposed 
in the NDAA. We have a solemn obliga-
tion to pass the National Defense Au-
thorization Act. But we also have a sol-
emn obligation to make sure those who 
are fighting the war on terror have the 
best, most flexible, most powerful tools 
possible. I have to say again, and I will 
say it more than two times in my re-
marks, I am worried these changes we 
are about to push through would actu-
ally hurt our national security. 

I am a proud member of the Senate 
Armed Services Committee. As I have 
implied, and I want to be explicit, I un-
derstand the importance of this bill. I 
understand what it does for our mili-
tary, which is why, in sum, what I am 
going to propose with my amendment 
is that we pass the NDAA without 
these troubling provisions but with a 
mechanism by which we can consider 
what is proposed and perhaps at a later 
date include any applicable changes in 
the law. 

We need to hear from the Depart-
ment of Defense, our intelligence com-
munity, and the administration more 
broadly on what our men and women in 
the field actually need to effectively 
prosecute the war on terror, especially 
before we change detainee policies that 
are already working. As I am saying, I 
have serious concerns about the de-
tainee provisions that have been in-
cluded in the bill. 

In my opinion, and in the opinion of 
many others—and I will share those 
opinions and insights with my col-
leagues—these provisions disrupt the 
capacity of the executive branch to en-
force the law, and they impose unwise 

and unwarranted restrictions on our 
ability to aggressively combat inter-
national terrorism. In so doing, they 
inject legal uncertainty and ambiguity 
that may only complicate the mili-
tary’s operations and detention prac-
tices. 

I am not the only one who has seri-
ous concerns. The Secretary of Defense 
has urged us to oppose these new provi-
sions. Both chairmen of the Intel-
ligence and Judiciary Committees 
strongly oppose them. The President’s 
team is recommending a veto. These 
are people whose opinions should be 
carefully considered before we put 
these new proposals into our legal 
framework. 

In the Statement of Administration 
Policy the White House states: 

We have spent 10 years since September 11, 
2001, breaking down the walls between intel-
ligence, military and law enforcement pro-
fessionals; Congress should not now rebuild 
those walls and unnecessarily make the job 
of preventing terrorist attacks more dif-
ficult. 

Those are striking words that should 
give us all pause as we face what seems 
to me a bit of a rush to submit these 
untested and legally controversial re-
strictions on our ability to prosecute 
terrorists. 

I ask unanimous consent to have the 
entire Statement of Administration 
Policy printed in the RECORD at the 
conclusion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. UDALL of Colorado. Mr. Presi-

dent, these are complex issues that 
have far-reaching consequences for in-
telligence, civilian law enforcement 
agencies, and our intelligence commu-
nity as they work to keep Americans 
safe from harm. Despite this fact, the 
Department of Defense and the na-
tional security staff, as far as I know, 
had little opportunity to review or 
comment on the final language in the 
provisions. As a result, these provi-
sions restrained the ‘‘Executive 
Branch’s options to utilize, in a swift 
and flexible fashion, all the counterter-
rorism tools that are now legally avail-
able.’’ 

That quote comes directly from a let-
ter addressed to the Armed Services 
Committee from Secretary Panetta. I 
think we all know that before he held 
the job he has now, Secretary of De-
fense, Mr. Panetta, was the Director of 
the CIA. He very well knows the 
threats facing our country, and he 
knows we cannot afford to make mis-
takes when it comes to keeping our 
citizens safe. 

I also ask unanimous consent that 
Secretary Panetta’s letter be printed 
in the RECORD at the conclusion of my 
remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 2.) 
Mr. UDALL of Colorado. Mr. Presi-

dent, the provisions I am speaking to 
are well intended. I have much admira-

tion for my colleagues who propose 
them, but I think we need to take some 
more time to consider the ramifica-
tions. The United States, our country, 
can currently choose from several op-
tions when prosecuting terrorists. That 
flexibility has allowed us to try, con-
vict, and imprison hundreds of terror-
ists, and it allows the government to 
select the venue that will provide the 
highest likelihood of obtaining a con-
viction. The current detention provi-
sions in the bill we are debating would 
strip away that flexibility and poten-
tially impair our capacity to success-
fully prosecute and convict terrorists. 
It is not clear to me why, after 10 years 
of successfully prosecuting terrorists 
and preventing another 9/11-like at-
tack, why we would want to limit our 
options while our enemies are con-
stantly adapting their tactics and ex-
panding their efforts to do us harm. 

In a recent op-ed in the Chicago 
Times, a bipartisan group of three 
former Federal judges, including Wil-
liam S. Sessions, who was also the ap-
pointed Director of the FBI under 
President Reagan, said it best when de-
scribing these provisions: 

Legislation now making its way through 
Congress would seek to over-militarize 
America’s counterterrorism efforts, effec-
tively making the U.S. military the judge, 
jury and jailer of terrorism suspects to the 
exclusion of the FBI and local and State law 
enforcement agencies. As former Federal 
judges, we find this prospect deeply dis-
turbing. Not only would such an effort ig-
nore 200 years of legal precedent, it would fly 
in the face of common sense. 

And I ask unanimous consent that 
op-ed be printed in the RECORD at the 
conclusion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 3.) 
Mr. UDALL of Colorado. I also point 

out these provisions raise serious ques-
tions as to who we are as a society and 
what our Constitution seeks to protect. 
One section of these provisions, section 
1031, could be interpreted as allowing 
the military to capture and indefi-
nitely detain American citizens on U.S. 
soil. Section 1031 essentially repeals 
the Posse Comitatus Act of 1878 by au-
thorizing the military to perform law 
enforcement functions on American 
soil. That alone should alarm my col-
leagues on both sides of the aisle. But 
there are other problems with these 
provisions that must be resolved. 

These detainee provisions are unnec-
essary, counterproductive, and poten-
tially harmful to our counterterrorism 
efforts. I know I have said this a couple 
of times already, but it feels as though 
they are being rushed through in a 
manner that does not serve us well. 
The Department of Defense has had lit-
tle input. There have been no hearings. 
Earlier this week the changes were pre-
sented to us in the Armed Services 
Committee just hours before we were 
asked to vote on them. These are just 
too important a set of questions to let 
them pass without a thorough review 
and far greater understanding of their 
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effect on our national security and our 
fight against terrorism. It feels to this 
Senator that we are rushing hastily to 
address a solution in search of a prob-
lem. We ought to hear from the Depart-
ment of Defense, the intelligence com-
munity, our colleagues, and other rel-
evant committees before we act. Do we 
believe this Congress—again, let me 
underline that after 10 years of success-
fully prosecuting the war on terror— 
should substitute its views for that of 
our Defense, intelligence, and Home-
land Security leadership without care-
ful analysis? 

I recently received a letter signed by 
18 retired military leaders in opposi-
tion to these provisions. The letter 
states that: ‘‘Mandating military cus-
tody would undermine legitimate law 
enforcement and intelligence oper-
ations crucial to our security at home 
and abroad.’’ I could not agree more. 

I would ask unanimous consent that 
this letter be printed in the RECORD at 
the conclusion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 4.) 
Mr. UDALL of Colorado. We are al-

ready trying and convicting terrorists 
in both civilian courts and under mili-
tary commissions. The provisions that 
are in this bill would require the DOD 
to shift significant resources away 
from their mission, to act on all the 
fronts all over the world, and they 
would become a police force and jailer. 
This is not what they are good at. This 
is not what we want them to do. I 
think it has potentially dangerous con-
sequences because we have limited re-
sources and limited manpower. We 
would not lose anything by taking a 
little bit more time to discuss and de-
bate these provisions, but we could do 
real harm to our national security by 
allowing this language, unscrutinized, 
to pass, and that is exactly what our 
highest ranking national security offi-
cers are warning us against doing. 

This is a debate we need to have. It is 
a healthy debate, but we ought to be 
armed with all of the facts and exper-
tise before we move forward. The least 
we can do is take our time, be diligent, 
and hear from those who will be af-
fected by these new limitations on our 
ability to prosecute terrorists. 

It concerns me that we would tell our 
national security leadership—a bipar-
tisan national security leadership, by 
the way—that we would not listen to 
them and that Congress knows better 
than they do. It doesn’t strike me that 
that is the best way to secure and pro-
tect the American people. That is why 
I have filed amendment No. 1107. I 
think it is a commonsense alternative 
that will protect our constitutional 
principles and beliefs while also allow-
ing us to keep our Nation safe. The 
amendment has a clear aim, which is 
to ensure we follow a thorough process 
and hear all views before rushing for-
ward with new laws that could be 
harmful to our national security. 

What is in the amendment? It is 
straightforward. Specifically the 

amendment would require that our De-
fense, intelligence, and law enforce-
ment agencies report to Congress with 
recommendations for any additional 
authorities or flexibility they need in 
order to detain and prosecute terror-
ists. In other words, let’s not put the 
cart before the horse or fix something 
that is not broken. Let’s first hear 
from the stakeholders as to what laws 
they believe need to be changed to give 
them better tools to do their job. 

My amendment then asks for hear-
ings to be held so we can fully under-
stand the views of respected national 
security experts. Moreover, it would re-
quire input from each of the relevant 
committees to ensure that we have 
carefully considered the benefits and 
consequences of our actions. The chair-
men of our Judiciary and Intelligence 
Committees have deep concerns about 
the detainee provisions in the pending 
legislation. And, of course, as we un-
derwent this process, the existing laws 
that guide our actions today would re-
main in place. They have been success-
ful. 

I see some of my colleagues who I 
think share my views who have come 
to the floor. They also made the com-
pelling case that it is a system that is 
working. Why would we change it with-
out thinking it through? It is straight-
forward, it is common sense, and it al-
lows us to make sure we will win the 
war on terror. 

Mr. DURBIN. Will the Senator from 
Colorado yield for a question, through 
the Chair? 

Mr. UDALL of Colorado. Yes. 
Mr. DURBIN. I thank the Senator 

from Colorado for his strong statement 
and totally support his position. This 
change in the Defense authorization 
bill goes beyond a military decision. It 
goes to the fundamental questions of 
principles of our Constitution and our 
body of law. As a member of the Senate 
Judiciary Committee, I believe this 
matter should have been considered as 
well by the Senate Judiciary Com-
mittee, and I believe Senator FEIN-
STEIN has expressed the feeling that it 
should have been considered as well by 
the Senate Intelligence Committee. 

I wish to use one example to ask the 
Senator from Colorado a question. 
When we had the so-called Underwear 
Bomber, the passenger on a commer-
cial aircraft who tried to detonate a 
bomb—and thank God was unsuccess-
ful—he was subdued, arrested, and in-
terrogated by the Federal Bureau of In-
vestigation in Detroit. After that in-
vestigation was underway—and he sur-
rendered some information—he stopped 
talking, at which point the FBI inves-
tigators read him his Miranda rights. 

Then later, working with his parents, 
he resumed talking to the investiga-
tors and literally—according to the 
FBI—gave a dramatic amount of infor-
mation helpful to us in keeping Amer-
ica safe and stopping terrorism. He was 
then prosecuted in the criminal courts 
of America, article 3 courts, and ulti-
mately, weeks ago, pled guilty. 

Mr. MCCAIN. Will the Senator state 
his question. 

Mr. DURBIN. I am going to. I would 
say to the Senator from Arizona, I 
think it is important we take some 
time on this important issue. 

Mr. MCCAIN. I would say it is impor-
tant that all voices be heard. 

Mr. DURBIN. Senator MCCAIN, of 
course, as the ranking member, will 
have ample opportunity to express his 
point of view. 

What I am asking the Senator from 
Colorado is this: Taking into consider-
ation the language that is now being 
presented in this Defense authorization 
bill, particularly section 1032, it is my 
understanding the Federal Bureau of 
Investigation could not have continued 
their interrogation of this suspected 
terrorist without first contacting our 
military and bringing them in to deter-
mine whether they had jurisdiction 
over this matter. In other words, time 
would have been lost, opportunities 
would have been lost, information 
might have been lost by following the 
new section in the bill. 

I am asking the Senator from Colo-
rado if this is a decision which he be-
lieves we should make in the haste of a 
Defense authorization bill or ought to 
step back and work with the President 
of the United States, the FBI, the mili-
tary, and our intelligence forces to 
make sure we do not lose an oppor-
tunity to catch an alleged terrorist, to 
interrogate them, and to keep this 
country safe. 

Mr. UDALL of Colorado. I thank the 
Senator from Illinois for his question. 
My understanding is the Senator from 
Illinois is correct, that provision 1032 
would change the way in which interro-
gations would unfold. There may be 
some in the Senate who would see it 
differently, but that is all the more 
reason to adopt my amendment, which 
would allow a thorough process of 
hearing from the very experts who in-
terrogated the Underwear Bomber and 
other experts who have been on the 
front lines in fighting terrorism. We 
ought to go slow. We should not fix 
something that is working fine right 
now. 

I thank the Senator for his question. 
Mr. DURBIN. If the Senator from Ar-

izona will forgive me, I would ask one 
more question through the Chair. The 
question goes back to the point the 
Senator made: Section 1031, as I under-
stand it, would be a departure from 
current law and would say that those 
who are American citizens can be de-
tained indefinitely if they are sus-
pected of certain terrorist conduct. I 
ask the Senator from Colorado: Is that 
the point the Senator made in his 
statement? 

Mr. UDALL of Colorado. The Senator 
from Illinois is correct. Mr. President, 
1031 would do just that, and it would 
come directly at a piece of law, posse 
comitatus, which dates back to the 
Civil War, that is held dear by all of us 
in America because it distinguishes be-
tween the military used to protect us 
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against foreign foes and how we man-
age our own civil affairs here at home. 

Also, as the Senator alludes to, it 
causes questions to be raised about 
something that is very sacred in our 
system of law, which is the writ of ha-
beas corpus. You have to prove why 
you hold someone. You cannot detain 
an American citizen indefinitely in any 
other circumstance. 

I thank the Senator for his questions. 
Mr. LEVIN. Would the Senator yield 

for a question? 
Mr. UDALL of Colorado. I would be 

happy to yield for a question. 
Mr. LEVIN. We explicitly wrote into 

this bill the following language: that 
the procedures providing for the deter-
mination that somebody is an Al-Qaida 
terrorist or related, affiliated one is 
not required to be implemented until 
after the conclusion of the interroga-
tion session, which is ongoing at the 
time the determination is made. 

Is the Senator familiar with that lan-
guage which explicitly says that the 
President will adopt the procedures— 
whatever procedures the President de-
termines—to make sure there is no in-
terference with an ongoing interroga-
tion by the civilians as it appears in 
section 2(c) on page 363? Is the Senator 
familiar with that? 

Mr. UDALL of Colorado. I am famil-
iar with the language in the general 
way it has been introduced. I would say 
to the chairman of the Armed Services 
Committee that we had a chance to re-
view this language starting about 48 
hours ago. 

One of the reasons I think my amend-
ment is important is it would give 
those voices, which are being heard 
more and more as of today, who have 
concerns with this provision—they are 
not sure how it applies—that that is all 
the more reason to slow this down, to 
keep the existing law in place, and go 
through a more thorough process to 
understand the ramifications of the 
waiver provision and the other provi-
sions the chairman and ranking mem-
ber—— 

Mr. LEVIN. Is it not true, however, 
that the language which is in this bill 
that I just read clearly provides there 
will not be any interference with an in-
terrogation session, that those proce-
dures are to be determined by the 
President, and that it explicitly says 
there will not be any interference with 
the interrogation and the procedures 
will guarantee there will not be? That 
is the point of this language. 

I don’t understand how the statement 
could be made that this language in 
this bill interferes with the interroga-
tion by civilian authorities and the 
FBI when the very language here says 
they will not interfere with that inter-
rogation. I wonder if the Senator could 
explain to me his agreement with the 
Senator from Illinois that something 
in this bill would result in an inter-
ference with an interrogation. 

Mr. UDALL of Colorado. What I 
would say to my friend is that just hav-
ing had an opportunity to review this 

language in the last 48 hours, I have no 
question about his intent, but I have 
heard from people with much greater 
expertise than I have that there are 
questions that are still unanswered. 
Maybe this provision is appropriate 
and will do what the chairman says it 
will do. But, again, that is why I think 
it would be well worth our time to take 
a further look at what is involved in 
these provisions. 

Mr. LEVIN. I do appreciate the Sen-
ator’s response. I have one other ques-
tion, and that has to do with an Amer-
ican citizen who is captured in the 
United States and the application of 
the custody pending a Presidential 
waiver to such a person. I wonder 
whether the Senator is familiar with 
the fact that the language which pre-
cluded the application of section 1031 
to American citizens was in the bill we 
originally approved in the Armed Serv-
ices Committee, and the administra-
tion asked us to remove the language 
which says that U.S. citizens and law-
ful residents would not be subject to 
this section. 

Is the Senator familiar with the fact 
that it was the administration which 
asked us to remove the very language 
which we had in the bill which passed 
the committee, and that we removed it 
at the request of the administration 
that this determination would not 
apply to U.S. citizens and lawful resi-
dents? Is the Senator familiar with the 
fact that it was the administration 
which asked us to remove the very lan-
guage, the absence of which is now ob-
jected to by the Senator from Illinois? 

Mr. UDALL of Colorado. I am famil-
iar now because the Senator from 
Michigan has shared that fact with me. 
I am also familiar with the fact that 
the administration has other questions 
and concerns which has caused it to 
issue a set of provisions and issues they 
wish to further consider. 

Mr. LEVIN. I thank my friend. 
Mr. LEAHY. Would the Senator yield 

for a question? 
Mr. UDALL of Colorado. I would be 

happy to yield to my friend from 
Vermont. 

Mr. LEAHY. Is the Senator from Col-
orado aware that the administration 
has raised real concerns—both DOD 
and the White House—saying that re-
quiring the President to devise the 
kind of procedures discussed in this bill 
creates all kinds of problems, and that 
this is one of the reasons why both the 
Senate Intelligence Committee and the 
Senate Judiciary Committee have 
asked to have the opportunity to hold 
hearings on a section that obviously 
involves the jurisdiction of both the 
Senate Intelligence and Senate Judici-
ary Committees? 

Mr. UDALL of Colorado. I am. The 
Senator from Vermont is correct. That 
knowledge on my part is, in part, one 
of the reasons I filed the amendment 
we are discussing right now. 

Mr. LEAHY. I thank the Senator. 
Mr. UDALL of Colorado. I thank the 

Senator from Vermont. 

I yield the floor. 
EXHIBIT 1 

EXECUTIVE OFFICE OF THE PRESI-
DENT, OFFICE OF MANAGEMENT 
AND BUDGET, 

Washington, DC, November 17, 2011. 
STATEMENT OF ADMINISTRATION POLICY 

S. 1867—NATIONAL DEFENSE AUTHORIZATION ACT 
FOR FY 2012—(SEN. LEVIN, D–MI) 

The Administration supports Senate pas-
sage of S. 1867, the National Defense Author-
ization Act for Fiscal Year (FY) 2012. The 
Administration appreciates the Senate 
Armed Services Committee’s continued sup-
port of our national defense, including its 
support for both the base budget and for 
overseas contingency operations and for 
most of the Administration’s initiatives to 
control spiraling health costs of the Depart-
ment of Defense (DoD). 

The Administration appreciates the sup-
port of the Committee for authorities that 
assist the ability of the warfighter to oper-
ate in unconventional and irregular warfare, 
authorities that are important to field com-
manders, such as the Commanders’ Emer-
gency Response Program, Global Train and 
Equip Authority, and other programs that 
provide commanders with the resources and 
flexibility to counter unconventional threats 
or support contingency or stability oper-
ations. The Administration looks forward to 
reviewing a classified annex and working 
with the Congress to address any concerns on 
classified programs as the legislative process 
moves forward. 

While there are many areas of agreement 
with the Committee, the Administration 
would have serious concerns with provisions 
that would: (1) constrain the ability of the 
Armed Forces to carry out their missions; (2) 
impede the Secretary of Defense’s ability to 
make and implement decisions that elimi-
nate unnecessary overhead or programs to 
ensure scarce resources are directed to the 
highest priorities for the warfighter; or (3) 
depart from the decisions reflected in the 
President’s FY 2012 Budget Request. The Ad-
ministration looks forward to working with 
the Congress to address these and other con-
cerns, a number of which are outlined in 
more detail below. 

Detainee Matters: The Administration ob-
jects to and has serious legal and policy con-
cerns about many of the detainee provisions 
in the bill. In their current form, some of 
these provisions disrupt the Executive 
branch’s ability to enforce the law and im-
pose unwise and unwarranted restrictions on 
the U.S. Government’s ability to aggres-
sively combat international terrorism; other 
provisions inject legal uncertainty and ambi-
guity that may only complicate the mili-
tary’s operations and detention practices. 

Section 1,031 attempts to expressly codify 
the detention authority that exists under 
the Authorization for Use of Military Force 
(Public Law 107–40) (the ‘‘AUMF’’). The au-
thorities granted by the AUMF, including 
the detention authority, are essential to our 
ability to protect the American people from 
the threat posed by al-Qa’ida and its associ-
ated forces, and have enabled us to confront 
the full range of threats this country faces 
from those organizations and individuals. 
Because the authorities codified in this sec-
tion already exist, the Administration does 
not believe codification is necessary and 
poses some risk. After a decade of settled ju-
risprudence on detention authority, Congress 
must be careful not to open a whole new se-
ries of legal questions that will distract from 
our efforts to protect the country. While the 
current language minimizes many of those 
risks, future legislative action must ensure 
that the codification in statute of express 
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military detention authority does not carry 
unintended consequences that could com-
promise our ability to protect the American 
people. 

The Administration strongly objects to the 
military custody provision of section 1032, 
which would appear to mandate military 
custody for a certain class of terrorism sus-
pects. This unnecessary, untested, and le-
gally controversial restriction of the Presi-
dent’s authority to defend the Nation from 
terrorist threats would tie the hands of our 
intelligence and law enforcement profes-
sionals. Moreover, applying this military 
custody requirement to individuals inside 
the United States, as some Members of Con-
gress have suggested is their intention, 
would raise serious and unsettled legal ques-
tions and would be inconsistent with the fun-
damental American principle that our mili-
tary does not patrol our streets. We have 
spent ten years since September 11, 2001, 
breaking down the walls between intel-
ligence, military, and law enforcement pro-
fessionals; Congress should not now rebuild 
those walls and unnecessarily make the job 
of preventing terrorist attacks more dif-
ficult. Specifically, the provision would limit 
the flexibility of our national security pro-
fessionals to choose, based on the evidence 
and the facts and circumstances of each case, 
which tool for incapacitating dangerous ter-
rorists best serves our national security in-
terests. The waiver provision fails to address 
these concerns, particularly in time-sen-
sitive operations in which law enforcement 
personnel have traditionally played the lead-
ing role. These problems are all the more 
acute because the section defines the cat-
egory of individuals who would be subject to 
mandatory military custody by substituting 
new and untested legislative criteria for the 
criteria the Executive and Judicial branches 
are currently using for detention under the 
AUMF in both habeas litigation and military 
operations. Such confusion threatens our 
ability to act swiftly and decisively to cap-
ture, detain, and interrogate terrorism sus-
pects, and could disrupt the collection of 
vital intelligence about threats to the Amer-
ican people. 

Rather than fix the fundamental defects of 
section 1032 or remove it entirely, as the Ad-
ministration and the chairs of several con-
gressional committees with jurisdiction over 
these matters have advocated, the revised 
text merely directs the President to develop 
procedures to ensure the myriad problems 
that would result from such a requirement 
do not come to fruition. Requiring the Presi-
dent to devise such procedures concedes the 
substantial risks created by mandating mili-
tary custody, without providing an adequate 
solution. As a result, it is likely that imple-
menting such procedures would inject sig-
nificant confusion into counterterrorism op-
erations. 

The certification and waiver, required by 
section 1033 before a detainee may be trans-
ferred from Guantánamo Bay to a foreign 
country, continue to hinder the Executive 
branch’s ability to exercise its military, na-
tional security, and foreign relations activi-
ties. While these provisions may be intended 
to be somewhat less restrictive than the 
analogous provisions in current law, they 
continue to pose unnecessary obstacles, ef-
fectively blocking transfers that would ad-
vance our national security interests, and 
would, in certain circumstances, violate con-
stitutional separation of powers principles. 
The Executive branch must have the flexi-
bility to act swiftly in conducting negotia-
tions with foreign countries regarding the 
circumstances of detainee transfers. Section 
1034’s ban on the use of funds to construct or 
modify a detention facility in the United 
States is an unwise intrusion on the mili-

tary’s ability to transfer its detainees as 
operational needs dictate. Section 1035 con-
flicts with the consensus-based interagency 
approach to detainee reviews required under 
Executive Order No. 13567, which establishes 
procedures to ensure that periodic review de-
cisions are informed by the most comprehen-
sive information and the considered views of 
all relevant agencies. Section 1036, in addi-
tion to imposing onerous requirements, con-
flicts with procedures for detainee reviews in 
the field that have been developed based on 
many years of experience by military offi-
cers and the Department of Defense. In 
short, the matters addressed in these provi-
sions are already well regulated by existing 
procedures and have traditionally been left 
to the discretion of the Executive branch. 

Broadly speaking, the detention provisions 
in this bill micromanage the work of our ex-
perienced counterterrorism professionals, in-
cluding our military commanders, intel-
ligence professionals, seasoned counterter-
rorism prosecutors, or other operatives in 
the field. These professionals have success-
fully led a Government-wide effort to dis-
rupt, dismantle, and defeat al-Qa’ida and its 
affiliates and adherents over two consecutive 
Administrations. The Administration be-
lieves strongly that it would be a mistake 
for Congress to overrule or limit the tactical 
flexibility of our Nation’s counterterrorism 
professionals. 

Any bill that challenges or constrains the 
President’s critical authorities to collect in-
telligence, incapacitate dangerous terrorists, 
and protect the Nation would prompt the 
President’s senior advisers to recommend a 
veto. 

Joint Strike Fighter Aircraft (JSF): The 
Administration also appreciates the Com-
mittee’s inclusion in the bill of a prohibition 
on using funds authorized by S. 1867 to be 
used for the development of the F136 JSF al-
ternate engine. As the Administration has 
stated, continued development of the F136 
engine is an unnecessary diversion of scarce 
resources. 

Medium Extended Air Defense Systems 
(MEADS): The Administration appreciates 
the Committee’s support for the Depart-
ment’s air and missile defense programs; 
however, it strongly objects to the lack of 
authorization of appropriations for contin-
ued development of the MEADS program. 
This lack of authorization could trigger uni-
lateral withdrawal by the United States 
from the MEADS Memorandum of Under-
standing (MOU) with Germany and Italy, 
which could further lead to a DoD obligation 
to pay all contract costs—a scenario that 
would likely exceed the cost of satisfying 
DoD’s commitment under the MOU. Further, 
this lack of authorization could also call 
into question DoD’s ability to honor its fi-
nancial commitments in other binding coop-
erative MOUs and have adverse consequences 
for other international cooperative pro-
grams. 

Overseas Construction Funding for Guam 
and Bahrain: The Administration has serious 
concerns with the limitation on execution of 
the United States and Government of Japan 
funds to implement the realignment of 
United States Marine Forces from Okinawa 
to Guam. The bill would unnecessarily re-
strict the ability and flexibility of the Presi-
dent to execute our foreign and defense poli-
cies with our ally, Japan. The Administra-
tion also has concerns over the lack of au-
thorization of appropriations for military 
construction projects in Guam and Bahrain. 
Deferring or eliminating these projects could 
send the unintended message that the United 
States does not stand by its allies or its 
agreements. 

Provisions Authorizing Activities with 
Partner Nations: The Administration appre-

ciates the support of the Committee to im-
prove capabilities of other nations to support 
counterterrorism efforts and other U.S. in-
terests, and urges the inclusion of DoD’s re-
quested proposals, which balance U.S. na-
tional security and broader foreign policy in-
terests. The Administration would prefer 
only an annual extension of the support to 
foreign nation counter-drug activities au-
thority in line with its request. While the in-
clusion of section 1207 (Global Security Con-
tingency Fund) is welcome, several provi-
sions may affect Executive branch agility in 
the implementation of this authority. Sec-
tion 1204 (relating to Yemen) would require a 
60–day notify and wait period not only for 
Yemen, but for all other countries as well, 
which would impose an excessive delay and 
seriously impede the Executive branch’s 
ability to respond to emerging requirements. 

Unrequested Authorization Increases: Al-
though not the only examples in S. 1867, the 
Administration notes and objects to the ad-
dition of $240 million and $200 million, re-
spectively, in unrequested authorization for 
unneeded upgrades to M–1 Abrams tanks and 
Rapid Innovation Program research and de-
velopment in this fiscally constrained envi-
ronment. The Administration believes the 
amounts appropriated in FY 2011 and re-
quested in FY 2012 fully fund DoD’s require-
ments in these areas. 

Advance Appropriations for Acquisition: 
The Administration objects to section 131, 
which would provide only incremental fund-
ing—undermining stability and cost dis-
cipline—rather than the advance appropria-
tions that the Administration requested for 
the procurement of Advanced Extremely 
High Frequency satellites and certain classi-
fied programs. 

Authority to Extend Deadline for Comple-
tion of a Limited Number of Base Closure 
and Realignment (BRAC) Recommendations: 
The Administration requests inclusion of its 
proposed authority for the Secretary or Dep-
uty Secretary of Defense to extend the 2005 
BRAC implementation deadline for up to ten 
(10) recommendations for a period of no more 
than one year in order to ensure no disrup-
tion to the full and complete implementa-
tion of each of these recommendations, as 
well as continuity of operations. Section 2904 
of the Defense Base Closure and Realignment 
Act imposes on DoD a legal obligation to 
close and realign all installations so rec-
ommended by the BRAC Commission to the 
President and to complete all such closures 
and realignments no later than September 
15, 2011. DoD has a handful of recommenda-
tions with schedules that complete imple-
mentation close to the statutory deadline. 

TRICARE Providers: The Administration 
is currently undertaking a review with rel-
evant agencies, including the Departments of 
Defense, Labor, and Justice, to clarify the 
responsibility of health care providers under 
civil and workers’ rights laws. The Adminis-
tration therefore objects to section 702, 
which categorically excludes TRICARE net-
work providers from being considered sub-
contractors for purposes of the Federal Ac-
quisition Regulation or any other law. 

Troops to Teachers Program: The Adminis-
tration urges the Senate’s support for the 
transfer of the Troops to Teachers Program 
to DoD in FY 2012, as reflected in the Presi-
dent’s Budget and DoD’s legislative proposal 
to amend the Elementary and Secondary 
Education Act of 1965 and Title 10 of the U.S. 
Code in lieu of section 1048. The move to De-
fense will help ensure that this important 
program supporting members of the military 
as teachers is retained and provide better 
oversight of 6 program outcomes by simpli-
fying and streamlining program manage-
ment. The Administration looks forward to 
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keeping the Congress abreast of this trans-
fer, to ensure it runs smoothly and has no 
adverse impact on program enrollees. 

Constitutional concerns: A number of the 
bill’s provisions raise additional constitu-
tional concerns, such as sections 233 and 1241, 
which could intrude on the President’s con-
stitutional authority to maintain the con-
fidentiality of sensitive diplomatic commu-
nications. The Administration looks forward 
to working with the Congress to address 
these and other concerns. 

EXHIBIT 2 

THE SECRETARY OF DEFENSE, 
Washington, DC, November 15, 2011. 

Hon. CARL LEVIN, 
Chairman, Committee on Armed Services, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: I write to express the 
Department of Defense’s principal concerns 
with the latest version of detainee-related 
language you are considering including in 
the National Defense Authorization Act 
(NDAA) for Fiscal Year 2012. We understand 
the Senate Armed Services Committee is 
planning to consider this language later 
today. 

We greatly appreciate your willingness to 
listen to the concerns expressed by our na-
tional security professionals on the version 
of the NDAA bill reported by the Senate 
Armed Services Committee in June. I am 
convinced we all want the same result—flexi-
bility for our national security professionals 
in the field to detain, interrogate, and pros-
ecute suspected terrorists. The Department 
has substantial concerns, however, about the 
revised text, which my staff has just received 
within the last few hours. 

Section 1032. We recognize your efforts to 
address some of our objections to section 
1032. However, it continues to be the case 
that any advantages to the Department of 
Defense in particular and our national secu-
rity in general in section 1032 of requiring 
that certain individuals be held by the mili-
tary are, at best, unclear. This provision re-
strains the Executive Branch’s options to 
utilize, in a swift and flexible fashion, all the 
counterterrorism tools that are now legally 
available. 

Moreover, the failure of the revised text to 
clarify that section 1032 applies to individ-
uals captured abroad, as we have urged, may 
needlessly complicate efforts by frontline 
law enforcement professionals to collect 
critical intelligence concerning operations 
and activities within the United States. 

Next, the revised language adds a new 
qualifier to ‘‘associated force’’—‘‘that acts in 
coordination with or pursuant to the direc-
tion of al-Qaeda.’’ In our view, this new lan-
guage unnecessarily complicates our ability 
to interpret and implement this section. 

Further, the new version of section 1032 
makes it more apparent that there is an in-
tent to extend the certification requirements 
of section 1033 to those covered by section 
1032 that we may want to transfer to a third 
country. In other words, the certification re-
quirement that currently applies only to 
Guantanamo detainees would permanently 
extend to a whole new category of future 
captures. This imposes a whole new restraint 
on the flexibility we need to continue to pur-
sue our counterterrorism efforts. 

Section 1033. We are troubled that section 
1033 remains essentially unchanged from the 
prior draft, and that none of the Administra-
tion’s concerns or suggestions for this provi-
sion have been adopted. We appreciate that 
revised section 1033 removes language that 
would have made these restrictions perma-
nent, and instead extended them through 
Fiscal Year 2012 only. As a practical matter, 
however, limiting the duration of the restric-
tions to the next fiscal year only will have 

little impact if Congress simply continues to 
insert these restrictions into legislation on 
an annual basis without ever revisiting the 
substance of the legislation. As national se-
curity officials in this Department and else-
where have explained, transfer restrictions 
such as those outlined in section 1033 are 
largely unworkable and pose unnecessary ob-
stacles to transfers that would advance our 
national security interests. 

Section 1035. Finally, section 1035 shifts to 
the Department of Defense responsibility for 
what has previously been a consensus-driven 
interagency process that was informed by 
the advice and views of counterterrorism 
professionals from across the Government. 
We see no compelling reason—and certainly 
none has been expressed in our discussions to 
date—to upset a collaborative, interagency 
approach that has served our national secu-
rity so well over the past few years. 

I hope we can reach agreement on these 
important national security issues, and, as 
always, my staff is available to work with 
the Committee on these and other matters. 

Sincerely, 
JOHN MCCAIN. 

EXHIBIT 3 

[From the Chicago Tribune, Oct. 7, 2011] 

BEYOND GUANTANAMO 

(By Abner Mikva, William S. Sessions and 
John J. Gibbons) 

A new shift in philosophy has begun to 
emerge among lawmakers in Washington. 
Legislation now making its way through 
Congress would seek to overmilitarize Amer-
ica’s counterterrorism efforts, effectively 
making the U.S. military the judge, jury and 
jailer of terrorism suspects, to the exclusion 
of the FBI and local and state law enforce-
ment agencies. As former federal judges, we 
find this prospect deeply disturbing. Not 
only would such an effort ignore 200 years of 
legal precedent, it would fly in the face of 
common sense. 

The bill in question, the 2012 National De-
fense Authorization Act, would codify meth-
ods such as indefinite detention without 
charge and mandatory military detention, 
and make them applicable to virtually any-
one picked up in anti-terrorism efforts—in-
cluding U.S. citizens—anywhere in the 
world, including on U.S. soil. Such an effort 
to restrict counterterrorism efforts by tradi-
tional law enforcement agencies would sadly 
demonstrate that many members of Congress 
have very little faith in America’s criminal 
justice system. 

It is a fact that our criminal justice sys-
tem is uniquely qualified to handle complex 
terrorism cases. Indeed, civilian courts have 
successfully overseen more than 400 ter-
rorism-related trials, whereas military com-
missions have handled only six. While the 
use of military commissions may occasion-
ally be appropriate under the Constitution, 
the Guantanamo military commissions re-
main subject to serious constitutional chal-
lenges that could result in overturned guilty 
verdicts. The simple truth is that existing 
federal courts operate under rules and proce-
dures that provide all the tools necessary to 
prosecute terrorism cases and they are not 
subject to the same legal challenges as mili-
tary commissions. 

We need access to proven instruments and 
methods in our fight against terrorism. 
Stripping local law enforcement and the FBI 
of the ability to arrest and gather intel-
ligence from terrorism suspects and limiting 
our trial options is counterintuitive and 
could pose a genuine threat to our national 
security. Furthermore, an expanded manda-
tory military detention system would lead to 
yet more protracted litigation, infringe on 
law enforcement’s ability to fight terrorism 

on a local and state level, and invite the 
military to act as law enforcement within 
the borders of our states. 

In the face of these disturbing develop-
ments, we are encouraged by the fact that 
the administration has expressed its own 
concerns. The Obama White House has raised 
strong objections to congressional efforts to 
undermine the use of our traditional crimi-
nal justice system, efforts that would effec-
tively eliminate the administration’s ability 
to leverage ‘‘the strength and flexibility’’ of 
the system to ‘‘incapacitate dangerous ter-
rorists and gather critical intelligence.’’ In 
previous statements, President Barack 
Obama said he intends to oppose any at-
tempt to extend or expand such restrictions 
in the future. We submit to the president 
that the future is now. 

We firmly believe the United States can 
preserve its national security without re-
sorting to sweeping departures from our con-
stitutional tradition. We call on Obama and 
Congress to support a policy for detention 
and trial of suspected terrorists that is con-
sistent with our Constitution and maintains 
the use of our traditional criminal justice 
system to combat terrorism. Further re-
stricting the tools at our disposal is not in 
the best interest of our national security. 

EXHIBIT 4 

NOVEMBER 7, 2011. 

DEAR SENATOR: We write today to thank 
you for signing on to the October 21, 2011 let-
ter to Senator Reid regarding detainee provi-
sions 1031–1033 in the National Defense Au-
thorization Act. We are members of a non-
partisan group of forty retired generals and 
admirals concerned about the implications 
of U.S. policy regarding enemy prisoner 
treatment and detention. We have been fol-
lowing the public debate concerning the pro-
visions closely and are troubled by the over-
reaching nature of the legislation that would 
allow for indefinite detention without trial, 
mandatory military custody of counterter-
rorism suspects and permanent transfer re-
strictions imposed on inmates already at 
GTMO, some of whom have been cleared for 
release. 

We understand there has been significant 
disagreement about the provisions and ex-
actly what their impact on national security 
would be; however, the fact that such dis-
agreement exists underscores that further 
public debate is needed and the provisions 
should not go forward as a part of the NDAA. 

Regardless of how one interprets the intent 
of the provisions, it does not cure the under-
lying defect: over-militarization of our 
counter terrorism response. Our military 
does not want nor seek to try all foreign ter-
ror suspects. Congress has wisely enacted 
dozens of criminal laws to incapacitate po-
tential terrorists, and federal courts have 
convicted more than 400 of terrorism related 
crimes since 9/11. Using military commis-
sions as a one-size-fits-all response threatens 
our security because commissions do not 
have the same broad array of criminal laws 
that our federal courts have. 

Military custody may be an incident of 
battlefield operations, but mandating mili-
tary custody would undermine legitimate 
law enforcement and intelligence operations 
crucial to our security at home and abroad. 
Providing an individualized waiver would 
only serve to politicize each decision and 
possibly paralyze effective national security 
response. 

We thank you again for signing on to the 
October 21, 2011 letter to Senator Reid and 
your attention to these important issues. As 
former members of our armed forces, please 
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call on us as a resource as debate moves for-
ward on detainee provisions as part of the 
NDAA 

Sincerely, 
General Joseph P. Hoar, USMC (Ret.); 

General Charles C. Krulak, USMC 
(Ret.); General William G. T. Tuttle 
Jr., USA (Ret.); Lieutenant General 
Robert G. Gard Jr., USA (Ret.); Vice 
Admiral Lee F. Gunn, USN (Ret.); 
Lieutenant General Charles Otstott, 
USA (Ret.);Rear Admiral Don Guter, 
USN (Ret.); Rear Admiral John D. 
Hutson, USN (Ret.); Major General Wil-
liam L. Nash, USA (Ret.); Major Gen-
eral Thomas J. Romig, USA (Ret.); 
Major General Walter L. Stewart, Jr., 
ANG (Ret.); Brigadier General James 
Cullen, USA (Ret.); Brigadier General 
Evelyn P. Foote, USA (Ret.); Brigadier 
General Leif H. Hendrickson, USMC 
(Ret.); Brigadier General David R. 
Irvine, USA (Ret.); Brigadier General 
John H. Johns, USA (Ret.); Brigadier 
General Murray G. Sagsveen, USA 
(Ret.); Brigadier General Stephen N. 
Xenakis, USA (Ret.). 

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. MCCAIN. Mr. President, for the 
sake and the accommodation of the 
schedules of my colleagues, I ask unan-
imous consent that following my re-
marks and whoever the speaker is on 
the other side designated by the chair-
man, Senator AYOTTE be recognized, 
and then after a speaker from the other 
side, if necessary, Senator CHAMBLISS, 
followed by a speaker on the other side, 
followed by Senator GRAHAM. I do that 
because of the time constraints of my 
colleagues. So I ask unanimous consent 
and agreement from the Senator from 
Michigan. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. LEAHY. Reserving the right to 
object, before we go into the series of 
speakers, I ask unanimous consent 
that I be allowed to just call up and 
then set aside amendment No. 1072, 
which is sponsored by myself and Sen-
ator GRAHAM, and there is a list of 67 
cosponsors. 

Mr. MCCAIN. Sure. I yield to the Sen-
ator from Vermont. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. LEAHY. I thank my friend from 
Arizona. 

AMENDMENT NO. 1072 
(Purpose: To enhance the national defense 

through empowerment of the National 
Guard, enhancement of the functions of 
the National Guard Bureau, and improve-
ment of Federal-State military coordina-
tion in domestic emergency response) 
I ask unanimous consent to call up 

amendment No. 1072. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The clerk will report. 
The legislative clerk read as follows: 
The Senator from Vermont [Mr. LEAHY], 

for himself and Mr. GRAHAM, and others, pro-
poses an amendment numbered 1072. 

(The amendment is printed in today’s 
RECORD under ‘‘Text of Amendments.’’) 

Mr. LEAHY. Mr. President, this is on 
behalf of myself, Senators GRAHAM, 
ROCKEFELLER, AYOTTE, BAUCUS, 

BEGICH, BENNET, BINGAMAN, 
BLUMENTHAL, BLUNT, BOOZMAN, BOXER, 
SCOTT BROWN, SHERROD BROWN, BURR, 
CANTWELL, CARDIN, CARPER, CASEY, 
COATS, CONRAD, COONS, CORKER, CRAPO, 
DURBIN, ENZI, FEINSTEIN, FRANKEN, 
GILLIBRAND, GRASSLEY, HAGAN, HAR-
KIN, HELLER, HOEVEN, INHOFE, INOUYE, 
JOHANNS, RON JOHNSON, TIM JOHNSON, 
KLOBUCHAR, LANDRIEU, LAUTENBERG, 
LEE, LUGAR, MANCHIN, MCCASKILL, 
MENENDEZ, MERKLEY, MIKULSKI, 
MORAN, MURRAY, BEN NELSON, PRYOR, 
RISCH, SANDERS, SCHUMER, SHAHEEN, 
SNOWE, STABENOW, TESTER, MARK 
UDALL, VITTER, WARNER, WHITEHOUSE, 
and WYDEN. It has been called up, and 
I ask unanimous consent to have it set 
aside to deal with the pending matter. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Without objection, the foregoing re-
quest from the Senator from Arizona 
is—— 

Mr. LEVIN. Reserving the right to 
object, and I don’t object because that 
is the way we should proceed, going 
back and forth, and usually we do that 
informally. I don’t know whether there 
may be implications because I don’t 
know who will be speaking. 

Mr. President, I have no objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. MCCAIN. I thank my friend from 

Michigan. I do that for the convenience 
of my colleagues because I know there 
will also be others coming to speak on 
this important issue. 

I wish to point out that the Senator 
from South Carolina—a member of the 
National Guard, one of the major au-
thors of the Detainee Treatment Act, 
and a person who has tried hundreds of 
cases in military courts—brings a de-
gree of knowledge and expertise on this 
issue. 

The Senator from New Hampshire 
served as attorney general of her State 
for a number of years. She understands 
the Miranda rights. She has been a stu-
dent and leader on this issue of de-
tainee treatment. 

Also, of course, Senator CHAMBLISS, 
in his role as the Republican leader on 
the Intelligence Committee, has a deep 
and longstanding involvement on de-
tainee issues and the requirements for 
making our Nation safe. 

I will be fairly brief except to say 
that by any judgment, the President’s 
policy, the President’s strategy, the 
President’s movements concerning de-
tainees have been a total and abysmal 
failure. If the President of the United 
States would have had a coherent pol-
icy that made any sense whatsoever to 
anyone, we would not have had to act 
in the Senate Armed Services Com-
mittee. 

Let me point out a couple of facts. 
The President of the United States 
campaigned saying that he would close 
Guantanamo Bay. Guantanamo Bay re-
mains open. The President of the 
United States also said we would have 
detainees tried in civilian as well as 
military courts, and that was a posi-
tion he has held. 

So they had a great idea: Let’s take 
Khalid Shaikh Mohammed to New 
York City. That was a great idea. Let’s 
have $300 million in security costs 
while they have a trial of one of the 
most notorious international crimi-
nals. Obviously, that one got the sup-
port it deserved. 

Thanks to the release policy of Guan-
tanamo, 27 percent of the detainees of 
Guantanamo who have been released 
are back in the fight, trying to kill 
Americans—only this time they have a 
red badge of courage and a degree of le-
gitimacy because they spent time in 
Guantanamo Bay. Leaders of al-Qaida 
have been released from Guantanamo 
Bay under this administration. They 
were released under the Bush adminis-
tration as well, to be fair, but we didn’t 
know at that time how many of them 
would return to the fight. Some of the 
leaders in Yemen whom we are speak-
ing about who are now doing every-
thing they can to kill Americans were 
released from Guantanamo Bay. That 
can’t be viewed as a successful policy. 
Thirty individuals in Guantanamo 
today are citizens of Yemen. We can’t 
release them, obviously, back to 
Yemen. 

So now what do we do in order not to 
have people go to Guantanamo Bay? 
We are now using U.S. naval ships to 
detain suspected terrorists. For 60 
days, they kept a suspected al-Qaida 
member on board a ship. Now, when I 
support the construction of more Navy 
ships, I have a lot of missions in mind. 
Serving as a detainment facility for 
suspected terrorists is not one of them. 

The Underwear Bomber was 
Mirandized 50 minutes into custody, 
and the Senator from Illinois forgot to 
mention that several weeks went by 
before the Underwear Bomber’s family 
came and convinced him to cooperate. 
Suppose there had been an impending 
attack on the United States of America 
during the 50 minutes in captivity be-
fore he was Mirandized. Most Ameri-
cans don’t believe al-Qaida members 
should be Mirandized, as the Senator 
from New Hampshire, who has had a 
lot of experience with individuals who 
have exercised their Miranda rights, 
will point out. 

So the administration policy has 
been a complete failure. What we are 
trying to do in this legislation—and we 
have tried and tried again to satisfy 
many of the concerns the administra-
tion has, including, I would point out, 
doing certain things such as making 
this legislation only for 1 year—not 
permanent but only for 1 year—and we 
have put into this legislation a na-
tional security waiver which is a mile 
wide. If the President of the United 
States decides that an individual 
should be given a trial in civilian 
court, he has a waiver that all he has 
to do is exercise. So I am not exactly 
sure why the administration feels so 
strongly about a 1-year restriction, 
with a national security waiver that is 
a mile wide. We made a couple of other 
changes at the request of the adminis-
tration. So I can only assume that 
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somehow this has some sort of political 
implications—and I don’t say that 
lightly—as most of the actions con-
cerning this whole detainee issue seem 
to be driven by. 

So there were hearings held in the 
Senate Armed Services Committee. 
There was input from different sources. 
The Senator from Michigan has been 
fair and objective on this issue, and I 
am very appreciative of that. The vote 
in the Senate Armed Services Com-
mittee was, I believe, 26 to 0. 

We feel very strongly that these pro-
visions in this bill are necessary to 
keep Americans secure. We want to 
stop more than one out of every four of 
these detainees going back into the 
fight. We want to make sure the mili-
tary court system applies here to peo-
ple who are noncitizens and known 
members of al-Qaida. All of it seems to 
me to make perfect sense. 

So obviously the administration 
ratcheted up the stakes today with a 
threat of a veto. I hope they are not se-
rious about it. There is too much in 
this bill that is important to this Na-
tion’s defense. 

I yield the floor. 
Mr. LEVIN. I wonder if we can amend 

the unanimous consent agreement. 
There is nobody that I know of on this 
side at the moment who wants to speak 
in support of the amendment, so I am 
wondering if it would be agreeable to 
the ranking member to have two Mem-
bers on his side go and then two Mem-
bers on our side, should that occur. 

Mr. MCCAIN. That is not agreeable to 
me. I would say that they have the 
ability to walk over here if they are in-
terested. 

Mr. LEVIN. In that case, I note the 
absence of a quorum. 

Mr. MCCAIN. I would agree to that, 
but it is not fair. 

Mr. LEVIN. I don’t want you to agree 
if you think it is not fair. 

Mr. MCCAIN. You know it is not fair. 
If you have a speaker, bring them up. 

Mr. LEVIN. I am in opposition to the 
amendment. I want to be fair. 

The PRESIDING OFFICER. Does the 
Senator from Arizona agree with the 
revised unanimous consent request? 

Mr. MCCAIN. I agree. 
The PRESIDING OFFICER. The Sen-

ator from Georgia. 
Mr. CHAMBLISS. Mr. President, I 

rise in opposition to the motion of the 
Senator from Colorado. As the vice 
chairman of the Senate Intelligence 
Committee, let me just say in response 
to the statement from the distin-
guished chairman of the Judiciary 
Committee that there has not been a 
lack of discussion of this issue, both 
within the Armed Services Committee 
and within the Intelligence Committee. 
While I am not permitted to talk about 
what has gone on within the Intel-
ligence Committee, I assure my col-
leagues that this has been a major 
issue from a discussion standpoint for a 
number of months. In fact, it has been 
a point of discussion for almost 3 years 
now. I will get into some of that in my 
comments. 

Secondly, just in quick response to 
the comment of the Senator from Illi-
nois, the assistant majority leader, 
when he talked about how we would 
treat U.S. citizens under this, I know 
how smart he is, and he is my friend, 
but he obviously hasn’t read the bill. 
There is a specific exclusion for citi-
zens of the United States being re-
quired to be detained by the military 
in this bill. 

Over the past several years, there has 
been an ongoing debate concerning our 
Nation’s ability to fully and lawfully 
interrogate suspected terrorists. One 
thing remains clear: After all of these 
years after 9/11, we still lack an unam-
biguous and effective detention policy. 
The consequences of that failure are 
very real. If we had captured bin 
Laden, what would we have done with 
him? If we had captured Anwar al- 
Awlaki, what would we have done with 
him? If today we capture Zawahiri, the 
leader of al-Qaida, what would we do 
with him? Many of us have posed these 
same questions to various administra-
tion officials, and the wide variety of 
responses only confirms that there is 
no policy. That is unacceptable, and 
that is why the detainee provisions in 
this bill are so absolutely critical. 

I think it is fair to say that if we had 
captured bin Laden or Awlaki, we 
could have gained very actionable in-
telligence from either one of them, and 
that is our primary goal. But how 
would we have done that? We have no 
detainee policy; there is no place we 
could have taken them for long-term 
interrogation. The closest thing to a 
policy we have heard from the adminis-
tration is that Guantanamo is off the 
table. But that is not helpful when 
they provide no other alternatives. 

We have heard some administration 
officials say holding detainees on ships 
for brief periods of time solves this de-
tention problem. Now, Senator MCCAIN 
just addressed that issue, and we have 
a great U.S. Navy. It is not the inten-
tion of the U.S. Navy to function in a 
way of sailing ships around the world 
and having terrorists brought to ships 
for detention. A state-of-the-art facil-
ity like Guantanamo Bay is off the 
table, but holding someone on a ship, 
never intended to be a floating prison 
and prohibited from long-term deten-
tion by the Geneva Conventions is 
somehow a humane replacement for 
Guantanamo? That simply does not 
make sense. 

The intent behind the detainee provi-
sions in this bill is very simple: We 
must be able to hold detainees for as 
long as it takes to get significant for-
eign intelligence information without 
them lawyering up, as the Christmas 
Day bomber did so famously after only 
50 minutes of interrogation. 

Again, to my friend from Illinois, 
who talked about the fact that once 
this young man’s parents got involved, 
that after his Miranda rights had been 
given to him, he gave us an awful lot of 
intelligence—and that is true in his 
case—I doubt very seriously that 

Zawahiri’s parents, who probably are 
not even alive, are going to step up and 
tell their son: You ought to go in and 
talk to these folks and give them all 
the details about the way you helped 
plan the September 11 attacks on the 
United States of America. We just 
know with high-value targets that is 
not going to happen on a wholesale 
basis, and we simply need to be in a po-
sition to gain actionable intelligence 
from every one of those individuals. 

While I fully support the detainee 
provisions in this bill, I believe there 
are other improvements that can and 
should be made. For example, I am co-
sponsoring Senator AYOTTE’s amend-
ment which will allow our intelligence 
interrogators to use lawful interroga-
tion methods beyond those set forth in 
the Army Field Manual. 

We need to be clear on exactly what 
this means. This amendment does not 
authorize or condone torture, and 
every technique used in every interro-
gation must comply with our laws and 
treaty obligations. I believe there 
needs to be flexibility in how we inter-
rogate terrorists. But even more so I 
believe it is foolish to publicize—as the 
Army Field Manual does—the specific 
techniques that can be used in interro-
gating a suspected terrorist. 

Over the years, we have heard repeat-
edly from the intelligence community 
that the element of surprise is some-
times our greatest asset in gathering 
timely intelligence from detainees. 
Senator AYOTTE’s amendment gives the 
intelligence community the ability to 
use techniques that have not been 
broadcast over the Internet. In my 
opinion, that makes a lot of sense. I 
hope my colleagues will agree because 
the folks we are dealing with in the 
terrorist world today—these guys who 
are the meanest, nastiest killers in the 
world; who wake up every morning try-
ing to figure out ways to kill and harm 
Americans—are not stupid. They carry 
laptops. They know how to use the 
Internet. We gain valuable information 
oftentimes through the airwaves. We 
know how smart they are, and we know 
they have the capability of going on 
the Internet today and reviewing the 
Army Field Manual. They know ex-
actly the way they are going to be in-
terrogated and the type of techniques 
that are going to be used to gain intel-
ligence from them. 

The Armed Services Committee has 
worked very hard on a bipartisan basis 
to come up with legislation that will 
improve congressional oversight of de-
tainee matters, as well as provide 
greater assurance that detainees who 
pose a threat to our national security 
are not released so they can return to 
the fight. 

As the vice chairman of the Intel-
ligence Committee, I have a specific in-
terest in making sure our intelligence 
community has the ability to gather 
timely and actionable intelligence 
from detainees. I believe this bill will 
help our intelligence interrogators do 
exactly that, and I urge my colleagues 
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to support these provisions fully as was 
done on a unanimous basis within the 
Armed Services Committee when this 
issue was discussed, debated, and 
talked about thoroughly during the 
markup. 

I yield to my friend from New Hamp-
shire. 

Mr. LEVIN. No. Yield the floor. 
Mr. CHAMBLISS. I am sorry. I 

thought you gave us two, Mr. Chair-
man. 

Mr. LEVIN. You had two, I believe. 
You were the second, I think. 

Mr. MCCAIN. I think what the chair-
man meant was, there would be two 
if—— 

Mr. LEVIN. If we did not have some-
body here, we were going to do it two 
at a time. 

Mr. MCCAIN. Yes. I think it is the 
other side’s turn. 

The PRESIDING OFFICER (Mrs. 
MCCASKILL). The Senator from Rhode 
Island. 

Mr. WHITEHOUSE. Madam Presi-
dent, I appreciate the courtesy of the 
Senator from New Hampshire. I will 
not speak long. I know she is here 
waiting to speak, as we go back and 
forth across the aisle in sequence. 

I want to begin by thanking Chair-
man LEVIN and his ranking member, 
Senator MCCAIN, for the work they 
have done on this detention issue. I 
think they have made a lot of progress, 
and I look forward to continuing to 
work on the Senate floor to try to con-
clude what I hope will be a successful 
agreement for everyone. 

AMENDMENT NO. 1092 
But I am here to speak about amend-

ment No. 1092 to the National Defense 
Authorization Act, which is the piece 
that has been put in that responds to 
the serious and ever-growing problem 
of counterfeit parts that appear in our 
military supply chain. 

Our Nation asks a lot of our troops. 
We send them far away. We send them 
into danger. We ask them to suffer pro-
longed separation from their families. 
We ask them to put their life and limb 
in peril. In return, we have a high obli-
gation to give them the best possible 
equipment to fulfill their vital mis-
sions and come home safely. 

In order to assure the proper per-
formance of our weapons systems, of 
our body armor, of our aircraft parts, 
and of countless other mission critical 
parts, we have to make sure they are 
legitimate and not counterfeit parts. 

That was why I introduced the Com-
bating Military Counterfeits Act, 
which was reported without objection 
by the Judiciary Committee on July 21 
of this year. It is cosponsored by my 
colleague, Senator GRAHAM, whom I see 
on the floor; by the ranking member, 
Senator MCCAIN—again, my apprecia-
tion to him—Senator COONS; the chair-
man of the Judiciary Committee, Sen-
ator LEAHY; Senator KYL; Senator 
SCHUMER; Senator HATCH; Senator 
BLUMENTHAL; and Senator KLOBUCHAR. 
I thank all of those cosponsors for 
their support and leadership on this 
important issue. 

I particularly want to thank Chair-
man LEVIN and Ranking Member 
MCCAIN for including this legislation in 
their amendment No. 1092, which was 
offered earlier today. 

Senator LEVIN and Senator MCCAIN 
led an in-depth investigation in the 
Armed Services Committee into this 
problem of military counterfeits, and 
they have drawn on that investigation 
in making these important reforms 
that will protect military procurement 
from counterfeit parts. I am very glad 
they believe, as I do, the enhanced 
criminal penalties in my bill would 
provide a useful complement to those 
important changes. 

Prosecutors have an important role 
to play in the fight against military 
counterfeiters. The criminals who sell 
counterfeit military products should 
not get off with light sentences. They 
knowingly sell the military, for in-
stance, counterfeit body armor that 
could fail in combat, a counterfeit mis-
sile control system that could short- 
circuit at launch, or a counterfeit GPS 
that could fail under battlefield condi-
tions. 

The Combatting Military Counter-
feits Act of 2011 makes sure appro-
priate criminal sanctions attach to 
such reprehensible criminal activity, 
first, by doubling the maximum statu-
tory penalty for an individual who 
trafficks in counterfeits and knows the 
counterfeit product either is intended 
for military use or is identified as 
meeting military standards; and, sec-
ond, by directing the Sentencing Com-
mission to update the sentencing 
guidelines as appropriate to reflect our 
congressional intent that trafficking in 
counterfeit military items be punished 
seriously, sufficiently to deter this 
kind of reckless endangering of our 
servicemembers. 

The administration has called for 
these increased sentences for traf-
ficking in counterfeit military prod-
ucts. In the private sector, this legisla-
tion is supported by the U.S. Chamber 
of Commerce, the National Association 
of Manufacturers, the Semiconductor 
Industry Association, DuPont, the 
International Trademark Association, 
and the International 
AntiCounterfeiting Coalition. I thank 
all of them for their work and leader-
ship on this issue. 

One semiconductor manufacturer, ON 
Semiconductor, which has a develop-
ment center in East Greenwich, in my 
home State of Rhode Island, has writ-
ten a letter of support explaining that 
military counterfeits are a particular 
problem since ‘‘[m]ilitary grade prod-
ucts are attractive to counterfeiters 
because their higher prices reflect the 
added costs to test the products to 
military specifications, specifications 
that include the full military tempera-
ture range.’’ So it is a target area for 
counterfeiters. 

I will say, without going on at any 
great length, the examples are shock-
ing. The Defense Department, for in-
stance, has found out in testing that 

what it thought was Kevlar body armor 
was, in fact, nothing of the sort and 
could not protect our troops the way 
proper Kevlar can. In another example, 
a supplier sold the Defense Department 
a part that it falsely claimed was a 
$7,000 circuit that met the specifica-
tions of a missile guidance system. 

A January 2010 study by the Com-
merce Department quoted a Defense 
Department official as estimating that 
counterfeit aircraft parts were ‘‘lead-
ing to a 5 to 15 percent annual decrease 
in weapons systems reliability.’’ The 
investigation, led by Chairman LEVIN 
and Ranking Member MCCAIN, revealed 
countless other grave and sobering ex-
amples. 

I am glad we are responding to the 
serious and ever-growing threat posed 
by counterfeit military parts. Again, I 
thank Chairman LEVIN and Ranking 
Member MCCAIN for their great work to 
eliminate counterfeit parts from the 
military supply chain, and I hope all 
my colleagues will support their 
amendment No. 1092. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Michigan. 
Mr. LEVIN. Madam President, first, 

let me thank Senator WHITEHOUSE for 
the extraordinary effort he has made to 
go after counterfeit parts. We have in-
corporated his legislation in our legis-
lation. It is a critically important part 
of our legislation. But his leadership 
has been early, often, and strong on 
this issue, and we commend and thank 
him for it. Hopefully, when this amend-
ment gets passed, there will be a rec-
ognition of the critical role the Sen-
ator from Rhode Island played. It is an 
ongoing saga to stop counterfeiting 
coming in, mainly from China. This is 
a major effort to stem that flow. 

Mr. WHITEHOUSE. I thank the 
chairman and the ranking member. 

Mr. MCCAIN. Madam President, 
could I just add my words of apprecia-
tion, along with those of the chairman, 
for Senator WHITEHOUSE’s hard work on 
this very important issue. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Hampshire. 
Ms. AYOTTE. Madam President, I 

rise in opposition to the amendment of-
fered by the Senator from Colorado to 
strike the detainee provisions from the 
defense authorization markup—provi-
sions that were agreed upon on an 
overwhelming bipartisan basis in the 
Armed Services Committee. 

I would like to start first by revis-
iting the history of this and where we 
are because the reason the Armed Serv-
ices Committee, in the first place, 
thought it was very important we dis-
cuss this issue in committee and ad-
dress it is that having participated in 
hearings over the course of months and 
months in the Armed Services Com-
mittee, there has been witness after 
witness from our Defense Department 
who has come in and our military lead-
ers with whom we have been talking 
about the detention policy and asking 
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them very important questions about 
where we are and how we are going to 
ensure that our military and intel-
ligence community has the tools they 
need to protect America, and also ask-
ing them about this issue of detainees 
and how we are treating them. 

Because one of the important facts 
my esteemed colleague from Georgia, 
as well as the ranking member, Sen-
ator MCCAIN, mentioned, is that we 
have a recidivism rate of 27 percent 
from Guantanamo—those who have re-
engaged our soldiers again and are 
back in theater. I was very concerned 
about this in the Armed Services Com-
mittee. That caused, over a series of 
months, us to ask about the adminis-
tration’s detainee policy. 

I just want to share some of the com-
ments that were made over that period 
of time in February. Secretary Michael 
Vickers said the administration is in 
the final stages of revising or estab-
lishing its detention policy. 

Now, that was 8 months ago, and we 
are now 10 years into this war. In April 
I questioned GEN Carter Ham, the 
Commander of Africa Command, about 
what we would do if we captured a 
member of al-Qaida in Africa. Do you 
know what he told me. He said, ‘‘We 
would need some lawyerly help on an-
swering that one.’’ 

So this is an area that cried out for 
clarification on a bipartisan basis be-
cause it is so important to ensure that 
while we remain at war with terrorists 
that we have the right policies in place 
to protect Americans. That is why the 
Armed Services Committee worked 
very hard. 

I thank the chairman of the com-
mittee, Chairman LEVIN, for his dili-
gent work, along with other members 
of the committee for coming forward 
with this provision—that the Senator 
from Colorado is seeking to strike—as 
well as the ranking member, Senator 
MCCAIN. 

What ended up happening is, we 
brought forward a compromise that 
passed overwhelmingly out of com-
mittee originally in June. In fact, it 
passed out 25 to 1, and then the admin-
istration raised some concerns about 
it. In reaction to those concerns, I 
know the chairman of the Armed Serv-
ices Committee, as well as the ranking 
member and some others of us, includ-
ing myself, sat down with members of 
the administration to hear out their 
concerns and to try to accommodate 
their concerns while still making sure 
we had a policy that would give proper 
guidance, would protect Americans, 
and would fundamentally deal with 
this issue of making sure, in the first 
instance, that we reaffirmed our au-
thority that we are at war with al- 
Qaida post 9/11; second, reaffirming 
that when we are at war the presump-
tion is military custody because the 
priority has to be gathering intel-
ligence to protect our country; and 
then, third, those who are released 
from Guantanamo, making sure there 
is a standard in place so they cannot 

reengage back into the battle to harm 
our troops, our partners, and our allies. 

In that process, that is how this pro-
vision was derived that Senator UDALL 
from Colorado seeks to strike with his 
amendment. If we were to eliminate 
these provisions, we would be putting 
our country in a position where these 
important issues are not being ad-
dressed, and they need to be addressed 
just based on what we have heard from 
our military leadership over many 
months in the Armed Services Com-
mittee. 

So I would also echo what Senator 
CHAMBLISS, who is the vice chairman of 
the Intelligence Committee, said. This 
is an issue that has been thoroughly 
discussed in this body and cries out for 
passage in the Defense Authorization 
Act. I want to point out a couple of 
very important parts to this. Now, I am 
someone who, on the recent appropria-
tions bill, the CJS appropriations bill, 
brought an amendment that would 
have provided for military commis-
sions trials for members of al-Qaida 
and associated forces who have com-
mitted an attack against us or our coa-
lition partners because I am deeply 
concerned that this administration has 
been treating these types of cases as 
common criminal cases. 

When I brought that amendment for-
ward, it did not pass this body. I feel 
very strongly that the policy should be 
that we treat these cases for what they 
are, military cases, because we remain 
at war and our priorities should be to 
gather intelligence. But I point out the 
fact that after my amendment lost, I 
sat down with the chairman of the 
Armed Services Committee, the rank-
ing member, and the administration to 
hear out their concerns. 

So while this amendment—I would 
have gone further in my amendment— 
addresses many of the objections that 
were raised—in fact, I think all of the 
objections which were raised to the 
amendment I brought to the floor from 
the other side; that is, we have given 
the administration flexibility to make 
the decision on whether they believe it 
is appropriate, based on national secu-
rity concerns, which has to be the pri-
mary concern and consideration of how 
to treat those who have committed an 
attack on our country who are mem-
bers of al-Qaida or associated forces, 
and also who are not members of this 
country, so who are foreign citizens 
and are seeking to attack our country 
or have attacked our country in a way 
that the administration can decide it is 
best to handle them in a civilian court 
or a military system. 

So all of the objections that were 
raised to my amendment—I stand by 
my amendment—but they are ad-
dressed in this compromise. And to 
hear the objection to it, that there is 
not flexibility, it is very clear that is 
just not true when you look at the lan-
guage in this amendment because we 
adjusted the amendment to address the 
administration’s concerns to say no in-
terrogation will be interrupted based 

upon this amendment; that interroga-
tions have to be the priority, and we 
are giving the administration max-
imum flexibility under this amend-
ment. 

So I do not understand why there are 
such objections continuing when this is 
as a result of a very good, strong good- 
faith effort to address any operational 
concerns that were raised based on the 
amendment I brought and even based 
on the prior language which, in my 
view, I think was very sufficient. 

I want to point out something that is 
very important. In the course of the 
discussions we had with the adminis-
tration on section 1031, which we have 
heard cited as a section that could be 
used to detain Americans indefinitely, 
this section was changed based on feed-
back from the administration. In fact, 
the administration asked us to actu-
ally strike a provision in it that would 
have said American citizens—it did not 
apply to American citizens, and, in 
fact, had to comply with the Constitu-
tion of the United States. 

So I am a little bit apoplectic to un-
derstand why the administration is 
raising an objection about something 
they actually asked to be removed on a 
section they told us they were satisfied 
with and based on revisions that we 
made that they wanted. We said we 
would be happy to make these accom-
modations because we wanted to make 
sure we got this right. 

So on that section, I do not under-
stand why we are in a position where 
the Senator from Colorado is trying to 
remove it—the administration is ob-
jecting to it—when we took the lan-
guage they gave us and incorporated it 
directly into the National Defense Au-
thorization Act. 

One point I think is being lost: So 
why is it that this amendment creates 
an initial presumption for military 
custody? This is the most important 
point. The priority has to be in pro-
tecting American citizens by gaining 
available intelligence to protect our 
country. The esteemed Senator from Il-
linois cited the case of the so-called 
Christmas Day or Underwear Bomber 
as an example of how cases have 
worked well. 

Well, I think it is important to ap-
preciate the facts of that case. This is 
a situation where the underwear bomb-
er is caught with the explosives 
strapped to him, where there are hun-
dreds of witnesses on the plane, and 
they were able to make their case in 
the absence of any interrogation or 
confession. What ended up happening is 
he was questioned at the scene for 
about 50 minutes? Then he was read his 
Miranda rights, one of those being: You 
have the right to remain silent. 

Let’s think about that for a second. 
We would want to tell terrorists: You 
have you have the right to remain si-
lent. Common sense will tell you tell-
ing a terrorist they have the right to 
remain silent is counter to what we 
need to do to protect Americans. We do 
not want them to remain silent, we 
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want them to tell us everything they 
know. But continuing on with that 
case, the only reason he reengaged in 
providing information for our country 
is because his parents intervened. 
Weeks later, his parents convinced him 
he should cooperate with us; that he 
should provide information and tell us 
what he knew. 

If our interrogation policy for people 
who commit attacks on our country is 
going to be, well, we hope a parent 
comes and intervenes to help us get in-
formation that will protect Americans, 
I think we are in trouble if that is our 
intelligence-gathering procedure. 

So I wanted to point out, since that 
case is cited as an example by the Sen-
ator from Colorado and the Senator 
from Illinois as to why this section 
should be struck, if anything, I think 
that case points out why we need guid-
ance in this area and why it is very im-
portant the priority be on gathering in-
telligence. 

That is what this amendment does. It 
gives the administration sufficient 
flexibility, based on concerns they 
raised, operational concerns. If the FBI 
is conducting an interrogation, they do 
not have to stop it because of anything 
in this provision. That is very clear. 

If the administration wants to treat 
someone in a civilian court, even 
though I do not think they should 
versus a military commission who is a 
member of al-Qaida who has attacked 
our country, that waiver is in here. 
That flexibility is in here. 

This was a reasonable compromise 
where people like me who would have 
gone a lot further did not get what we 
wanted. But what we did do is get a 
very strong bipartisan compromise 
that came out of this committee over-
whelmingly. When we had a vote at the 
beginning of the week, and the Senator 
from Colorado raised the very same 
amendment to strike this provision, it 
was rejected overwhelmingly on a bi-
partisan basis. 

So I hope this Chamber will also 
overwhelmingly reject striking this 
very important provision from the Na-
tional Defense Authorization Act. 

Again, we cannot be in a position 
where we spend the next year in the 
Armed Services Committee again hear-
ing from our military leaders: The ad-
ministration is still in the final stages 
of revising or establishing its detention 
policy. I certainly do not want to hear 
again from one of our generals, when I 
ask him about our detention policy and 
what we are going to do with terror-
ists: I would need some lawyerly help 
in answering that one. 

This amendment gives us the guid-
ance we need. I would ask my col-
leagues to reject striking it from the 
authorization. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from California. 
Mrs. FEINSTEIN. Madam President, 

I view the detention provisions of this 
bill as real pernicious, as an attack on 
the Executive power of the President, 

and contrary to the best interests of 
this Nation. So I rise to express my 
strong opposition to three specific de-
tention provisions in the Defense au-
thorization bill. 

There was some discussion on the 
Senate floor that the Intelligence Com-
mittee had reviewed these. This is not 
true. I would like to read a letter that 
I sent to the majority leader that was 
signed by every Democratic member of 
the Intelligence Committee on October 
21. 

We write as members of the Senate Judici-
ary Committee— 

Because there were some Judiciary 
Committee members on this. 
and the Senate Select Committee on Intel-
ligence, to express our grave concern with 
subtitle D, titled Defense Matters of title 10 
of S. 1253, the National Defense Authoriza-
tion Act for Fiscal Year 2012. We support the 
majority of provisions in the bill which fur-
ther national security and are of great im-
portance. But we cannot support these con-
troversial detention positions. 

Then we go on to say—and I will not 
read the whole letter. I will put the 
whole letter in the RECORD. 

The executive branch must have the flexi-
bility to consider various options for han-
dling terrorism cases, including the ability 
to prosecute terrorists for violations of U.S. 
law in Federal criminal court. 

Yet, taken together, sections 1031 and 1032 
of subtitle (d) are unprecedented and require 
more rigorous scrutiny by Congress. Section 
1031 needs to be reviewed to consider whether 
it is consistent with the September 18, 2001, 
authorization for use of military force, espe-
cially because it would authorize the indefi-
nite detention of American citizens without 
charge or trial . . . 

I will stop reading here, but again, I 
want to emphasize this point. We are 
talking about the indefinite detention 
of American citizens without charge or 
trial. We have not done this at least 
since World War II when we incarcer-
ated Japanese Americans. This is a 
very serious thing we are doing. People 
should understand its impact. 

I want to outline the provisions in 
the Armed Services bill that would fur-
ther militarize our counterterrorism 
efforts and ignore the testimony and 
recommendations of virtually all na-
tional security and counterterrorism 
officials and experts. We have heard 
from the Secretary of Defense, the At-
torney General, the general counsel of 
the Defense Department, and John 
Brennan, the Assistant to the Presi-
dent for Homeland Security and Coun-
terterrorism. Every one of them op-
poses these provisions. They have to 
carry them out. They are the profes-
sionals responsible for so doing. Yet, 
we are going to countermand them? 

The first problematic provision, sec-
tion 1032, requires mandatory military 
custody with no consideration of the 
details of individual cases. The bill 
mandates military detention of any 
non-U.S. citizen who is a member of al- 
Qaida, or an associated force, whatever 
that may be, and who planned or car-
ried out an attack, or attempted at-
tack, on this country or abroad. Here is 

the problem: The Armed Services Com-
mittee ignores the administration’s re-
quest to have this provision apply only 
to detainees captured overseas. There-
fore, any noncitizen al-Qaida operative 
captured in the United States would be 
automatically turned over to military 
custody. 

Military custody for captured terror-
ists may make sense in some cases, but 
certainly not all. Requiring it in every 
case could harm our Nation’s ability to 
investigate and respond to terrorist 
threats and create major operational 
hurdles. For example, the FBI has 56 
local field offices around the country. 
It is staffed with agents who can ar-
rest, interrogate, and detain. The mili-
tary does not. As has been the policy of 
Republican and Democratic Presidents 
before and after 9/11, the decision about 
where to hold a prospective terrorist 
should be based on the facts of each 
case, and should be made by national 
security professionals in the executive 
branch. 

In a letter, Secretary Panetta said 
this week that this provision ‘‘re-
strains the executive branch’s options 
to utilize, in a swift and flexible fash-
ion, all the counterterrorism tools that 
are now legally available.’’ 

He added that the bill as written 
‘‘. . . may needlessly complicate ef-
forts by frontline law enforcement pro-
fessionals to collect critical intel-
ligence concerning operations and ac-
tivities within the United States.’’ 

This is the man who ran the CIA and 
is now running the Department of De-
fense, and we are going to ignore him? 
Are we saying it doesn’t make any dif-
ference what he says? I am not part of 
that school of thought. I think what he 
says does make a difference. 

I ask unanimous consent to have Sec-
retary Panetta’s November 15 letter 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

THE SECRETARY OF DEFENSE, 
Washington, DC, November 15, 2011. 

Hon. CARL LEVIN, 
Chairman, Committee on Armed Services, U.S. 

Senate, Washington, DC. 
DEAR MR. CHAIRMAN: I write to express the 

Department of Defense’s principal concerns 
with the latest version of detainee-related 
language you are considering including in 
the National Defense Authorization Act 
(NDAA) for Fiscal Year 2012. We understand 
the Senate Armed Services Committee is 
planning to consider this language later 
today. 

We greatly appreciate your willingness to 
listen to the concerns expressed by our na-
tional security professionals on the version 
of the NDAA bill reported by the Senate 
Armed Services Committee in June. I am 
convinced we all want the same result—flexi-
bility for our national security professionals 
in the field to detain, interrogate, and pros-
ecute suspected terrorists. The Department 
has substantial concerns, however, about the 
revised text, which my staff has just received 
within the last few hours. 

Section 1032. We recognize your efforts to 
address some of our objections to section 
1032. However, it continues to be the case 
that any advantages to the Department of 
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Defense in particular and our national secu-
rity in general in section 1032 of requiring 
that certain individuals be held by the mili-
tary are, at best, unclear. This provision re-
strains the Executive Branch’s options to 
utilize, in a swift and flexible fashion, all the 
counterterrorism tools that are now legally 
available. 

Moreover, the failure of the revised text to 
clarify that section 1032 applies to individ-
uals captured abroad, as we have urged, may 
needlessly complicate efforts by frontline 
law enforcement professionals to collect 
critical intelligence concerning operations 
and activities within the United States. 

Next, the revised language adds a new 
qualifier to ‘‘associated force’’—that acts in 
coordination with or pursuant to the direc-
tion of al-Qaeda.’’ In our view, this new lan-
guage unnecessarily complicates our ability 
to interpret and implement this section. 

Further, the new version of section 1032 
makes it more apparent that there is an in-
tent to extend the certification requirements 
of section 1033 to those covered by section 
1032 that we may want to transfer to a third 
country. In other words, the certification re-
quirement that currently applies only to 
Guantanamo detainees would permanently 
extend to a whole new category of future 
captures. This imposes a whole new restraint 
on the flexibility we need to continue to pur-
sue our counterterrorism efforts. 

Section 1033. We are troubled that section 
1033 remains essentially unchanged from the 
prior draft, and that none of the Administra-
tion’s concerns or suggestions for this provi-
sion have been adopted. We appreciate that 
revised section 1033 removes language that 
would have made these restrictions perma-
nent, and instead extended them through 
Fiscal Year 2012 only. As a practical matter, 
however, limiting the duration of the restric-
tions to the next fiscal year only will have 
little impact if Congress simply continues to 
insert these restrictions into legislation on 
an annual basis without ever revisiting the 
substance of the legislation. As national se-
curity officials in this Department and else-
where have explained, transfer restrictions 
such as those outlined in section 1033 are 
largely unworkable and pose unnecessary ob-
stacles to transfers that would advance our 
national security interests. 

Section 1035. Finally, section 1035 shifts to 
the Department of Defense responsibility for 
what has previously been a consensus-driven 
interagency process that was informed by 
the advice and views of counterterrorism 
professionals from across the Government. 
We see no compelling reason—and certainly 
none has been expressed in our discussions to 
date—to upset a collaborative, interagency 
approach that has served our national secu-
rity so well over the past few years. 

I hope we can reach agreement on these 
important national security issues, and, as 
always, my staff is available to work with 
the Committee on these and other matters. 

Sincerely, 
LEON E. PANETTA. 

Mrs. FEINSTEIN. Let me explain 
why this proposal is bad policy. 

Consider the case of Najibullah Zazi. 
He was arrested in September of 2009 as 
part of an al-Qaida conspiracy to carry 
out suicide bombings of the New York 
City subway system. The FBI arrested 
Zazi after they had followed him on a 
24/7 basis. He began providing useful in-
telligence to the FBI once captured. 

If the mandatory military custody in 
the Armed Services bill were law, all of 
the surveillance activities, all of what 
the FBI did would be in jeopardy. In-
stead of interrogating him about his 

coconspirators, or where he had hidden 
other bombs, the FBI would have 
squandered valuable time determining 
whether Zazi was a member or part of 
al-Qaida or an ‘‘associated force.’’ Re-
quiring law enforcement and national 
security professionals to determine 
whether an individual meets a specific 
legal definition adds a delay—most 
people would have to admit this. Also a 
waiver process takes time as it pro-
ceeds through the President and Sec-
retary of Defense, both of whom believe 
it unduly complicates the ability to 
immediately interrogate an individual 
or prevent another attack. 

Suppose a terrorist such as Zazi were 
forced into mandatory military cus-
tody. Then the government could also 
have been forced to split up codefend-
ants, even in cases where they other-
wise could be prosecuted as part of the 
same conspiracy in the same legal sys-
tem. 

Zazi was a permanent legal resident. 
His coconspirators were both U.S. citi-
zens. They would be prosecuted on ter-
rorist charges in Federal criminal 
court, but Zazi himself would be trans-
ferred to military custody. Two dif-
ferent detention and prosecution sys-
tems would play out and could well 
complicate a unified prosecution. 

Incidentally, in the Zazi case, pros-
ecutors have obtained convictions 
against six individuals, including 
guilty pleas from Zazi, who faces life in 
Federal prison without parole. 

What could be better than that? If it 
is not broke, don’t fix it. What is hap-
pening now isn’t broke. That is the 
point. 

Guess what. I try to do my home-
work, I read the intelligence, and I try 
to know what is happening. It is work-
ing. The government has its act to-
gether. Now arbitrarily this is going to 
change because there is a predilection 
of some people in this body that the 
military must do it all—if they cannot 
do it all, a part of it. But what this 
does is essentially militarize certain 
criminal terrorist acts in the United 
States. I have a real problem with that. 
I don’t understand why Congress would 
want to jeopardize successful terrorism 
prosecutions. 

The former speaker was talking 
about Farouq Abdulmutallab, better 
known as the Underwear Bomber, from 
Christmas Day in 2009. Abdulmutallab 
was brought into custody in Detroit 
after failing to detonate a bomb on 
Northwest Flight 253. He was interro-
gated almost immediately by FBI spe-
cial agents. And he talked. 

Some critics contend that 
Abdulmutallab stopped talking later 
that day because he was Mirandized. 
That happens to be correct, at least 
temporarily. But what these critics 
don’t mention is that he likely would 
have been even less forthcoming to 
military interrogators. 

It was FBI agents who traveled to 
Abdulmutallab’s home in Nigeria and 
persuaded family members to come to 
Detroit to assist them in getting him 

to talk. The situation would have been 
very different under Section 1032. 
Under the pending legislation, it would 
have been military personnel who were 
attempting to enlist prominent Nige-
rians to assist in their interrogation, 
and Abdulmutallab would have been 
classified as an enemy combatant and 
held in a military facility and, there-
fore, his family would not be inclined 
to cooperate. This is we have been told 
on the Intelligence Committee. 

For the record, Umar Farouq 
Abdulmutallab pleaded guilty to all 
charges last month in a Federal crimi-
nal court in Michigan and will likely 
spend his life behind bars. What can be 
better than that? Where can the mili-
tary commission come close to that ef-
fort? In fact, they can’t. They had 6 
cases, minor sentences, or released, 
plus 300 to 400 convictions in Federal 
Court. 

To conclude on this mandatory mili-
tary custody provision, the Defense De-
partment has made clear it does not 
want the responsibility to take these 
terrorists into mandatory military cus-
tody. But do we know better? I don’t 
think so. 

The Department of Justice has said 
that approximately one-third of terror-
ists charged in Federal Court in 2010 
would be subject to mandatory mili-
tary detention, absent a waiver from 
the Secretary of Defense. 

The administration contends that 
the mandatory military custody is un-
wise because our allies will not extra-
dite terrorist suspects to the United 
States for interrogation and prosecu-
tion—or even provide evidence about 
suspected terrorists—if they will be 
sent to a military brig or Guantanamo. 

Finally, the military isn’t trained or 
equipped for this mission—they have 
plenty to do as it is—but the Depart-
ment of Justice is. 

As John Brennan, the Assistant to 
the President for Homeland Security 
and Counterterrorism, said in March: 

Terrorists arrested inside the United 
States will, as always, be processed exclu-
sively through our criminal justice system. 
As they should be. 

I agree. 
The alternative would be inconsistent with 

our values and our adherence to the rule of 
law. Our military does not patrol our streets 
or enforce our laws in this country. Nor 
should it. 

I could add that our military doesn’t 
spend its resources and expertise 
surveilling terrorists in the U.S. like 
Najibullah Zazi, as the FBI did, to 
know his every move, to know where 
he bought the chemicals, to know the 
amount of chemicals, to know what 
backpacks they had, and to follow him 
to New York. It makes no sense to me 
to have to transfer that jurisdiction. 

The second problematic provision im-
poses burdensome restrictions to trans-
fer detainees out of Guantanamo, sec-
tion 1033. This provision essentially es-
tablishes a de facto ban on transfers of 
detainees out of Gitmo, even for the 
purpose of prosecution in U.S. courts 
or another country. 
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The provision requires the Secretary 

of Defense to make a series of certifi-
cations that are unreasonable—and, 
candidly, unknowable—before any de-
tainee is transferred out of Gitmo. 

Again, here is an example: The ad-
ministration proposed eliminating the 
requirement that the Secretary of De-
fense certify that the foreign country 
where the detainee will be sent is not 
‘‘facing a threat that is likely to sub-
stantially affect its ability to exercise 
control over the individual.’’ 

How can the Secretary of Defense 
certify that—facing a threat that is 
likely to not just affect, but substan-
tially affect, its ability to exercise con-
trol over the individual? What does it 
mean for a nation to ‘‘exercise control’’ 
over a former Gitmo detainee? Does he 
have to be in custody? Can he have an 
ankle bracelet? Is he remanded to his 
home? Is he in some county facility 
somewhere? What does it mean? 

The Secretary of Defense must also 
certify, in writing, that there is vir-
tually no chance that the person being 
transferred out of American custody 
would turn against the United States 
once resettled. 

I agree with the sentiment, but as it 
is written, this is another impossible 
condition to satisfy. 

The administration tried to work 
with the Armed Services Committee to 
make this section more workable, but 
the input by professionals in the de-
fense, law enforcement, and intel-
ligence communities, quite frankly, 
was rejected. 

The committee didn’t address the 
concerns of the administration except 
to limit these restrictions to 1 year. 

In his November 15 letter, Secretary 
Panetta wrote he was troubled this sec-
tion remains essentially unchanged 
and that none of the administration’s 
concerns or suggestions for the provi-
sion were adopted. This in itself is a 
concern. The views of the professionals 
who do this day in and day out should 
be considered. Congress is not on the 
streets, we are not shadowing terror-
ists, we are not putting together intel-
ligence. So I find this just terribly im-
perious. 

The third problematic detention pro-
vision reverses the interagency process 
of detention reviews for those detained 
at Guantanamo. 

Let me begin by saying I support de-
tention of terrorists under the law of 
war. There must be a way to hold peo-
ple who would, if free, take up arms 
against us. But detention without 
charge, perhaps forever, is a power that 
must be subject to serious review to 
ensure it is applied correctly and that 
we are only holding people—in some 
cases for decades—with cause and care-
ful consideration and review. 

Incidentally, this would apply to U.S. 
citizens. Do we want to go home and 
tell the people of America we are going 
to hold them, if such a situation comes 
up, without any thorough and consid-
ered review? It is just not the Amer-
ican way. 

In March, the President issued an ex-
ecutive order that laid out the process 
for reviewing each detainee’s case to 
make sure indefinite detention con-
tinues to be an appropriate and pre-
ferred course. Section 1035 essentially 
reverses the interagency process cre-
ated by the President’s order. 

Let me just say a few things about 
this process. The Secretary of Defense 
is in charge of the decision. He is al-
lowed to reject the findings of an inter-
agency review board that includes a 
senior official from the State Depart-
ment, the Department of Defense, the 
Justice Department, DHS, the Office of 
the Director of National Intelligence, 
and the Office of the Chairman of the 
Joint Chiefs of Staff. They, together, 
review a case of a person who could be 
held forever without trial, without 
charge. They can deliberate on the 
kind of threat this individual con-
tinues. 

There are people who are in Guanta-
namo—or I should say who were in 
Guantanamo—who were simply in the 
wrong place at the wrong time. That is 
possible for an American as well. Ev-
erything we are all about is to see that 
the system is a just system. This is not 
just and particularly not for a U.S. cit-
izen. I don’t care who they are, they 
have certain rights under the Constitu-
tion as a U.S. citizen. 

Why should we place the Department 
of Defense above the unified judgment 
of five other departments on what is, 
at its heart, a question about the legal-
ity of continued detention, the assess-
ment of the threat a detainee poses, 
and the options available to handle 
that individual? 

Secretary Panetta is not requesting 
new authority in this section. Again, 
reading from the Secretary’s November 
15 letter, he says: 

Section 1035 shifts to the Department of 
Defense responsibility for what has been a 
consensus-driven interagency process that 
was informed by the advice and views of 
counterterrorism professionals from across 
the Government. We see no compelling rea-
son—and certainly none has been expressed 
in our discussions to date—to upset a col-
laborative, interagency approach that has 
served our national security so well over the 
past few years. 

Let me conclude by saying I support 
the vast majority of provisions in this 
authorization. The bill improves our 
national security and it is essential to 
meet our commitment to the men and 
women of our Armed Forces. I under-
stand all that, and I have voted for vir-
tually every Defense authorization bill. 
But I intend to continue to oppose 
these three detention policy provisions. 

I have not made up my mind, can-
didly, how I will vote on this bill. I 
guess maybe I see things a little dif-
ferently than many in this body, be-
cause one of the things I have learned 
in my time here is the importance of 
the U.S. Constitution—and I have had 
18 years on the Judiciary Committee— 
and what it means to have due process 
of law, and that means for everybody. 
That is for the poorest person on the 

street, the wealthiest person or who-
ever it is. Criminals are entitled to due 
process of law. 

How can we do this? It may not stand 
the test of constitutionality. But be 
that as it may, despite having raised 
these concerns months ago and offered 
suggestions to address them, this bill 
does very little to resolve my three 
principal concerns and those of the ad-
ministration about mandatory mili-
tary custody and the possibility this 
bill will create operational confusion 
and problems in the field. 

I look forward to the debate. Can-
didly, I hope sides haven’t hardened. 
The three amendments I will offer 
will—one will strike the language, one 
will insert the word ‘‘abroad,’’ in sec-
tion 1032, and one will carry with it the 
administration’s proposal. I hope there 
will be the opportunity to offer these 
amendments. 

I can’t think of anything more seri-
ous that we are doing, and I must tell 
you a lot of effort has gone into put-
ting the FBI in a position by creating 
a huge intelligence operation within 
the Federal Bureau of Investigation to 
be able to deal with terrorist threats in 
this country. We also have a Depart-
ment of Homeland Security to do that 
as well. To now say the military is 
going to take over in certain situations 
is going to end up unworkable, if, in 
fact, this becomes the law and I hope it 
will not. 

I thank the Chair, and I yield the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Michigan. 

Mr. LEVIN. Madam President, I won-
der if the Senator from California 
might offer those amendments right 
now and call them up so we can get a 
vote on them. We are trying to vote on 
amendments, and I am wondering if she 
could call up one of those amendments, 
we could debate it, and then vote on it. 

Mrs. FEINSTEIN. I only found out 
this bill was coming up this morning, 
so the administration is reviewing the 
largest amendment at the present 
time. 

The other two amendments, we may 
already have filed those. 

We have filed those, but I would pre-
fer to wait until we have the larger 
amendment, which is being reviewed by 
the administration, and then I will be 
making a decision as to which I want 
to go with. 

Mr. LEVIN. Which amendment is the 
larger one? 

Mrs. FEINSTEIN. This is the amend-
ment currently being reviewed by the 
administration. 

Mr. LEVIN. Is that one of the three? 
Mrs. FEINSTEIN. Yes. 
Mr. LEVIN. Which was the larger of 

the three; can the Senator describe it 
for us? 

Mrs. FEINSTEIN. There are several 
amendments. 

Mr. LEVIN. Which is the one cur-
rently being reviewed, if the Senator is 
able to share that with us. 

Mrs. FEINSTEIN. This essentially 
would strike the detention provisions 
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and replace them with proposals from 
the executive branch. It reflects what 
the White House offered to Senators 
LEVIN and MCCAIN as compromise lan-
guage on the detention provisions to 
address the opposition raised by the ad-
ministration. 

Mr. LEVIN. I thank the Senator. 
Mrs. FEINSTEIN. I have more to say, 

but I am not sure. 
Mr. LEVIN. That helps. I thank the 

Senator. 
The PRESIDING OFFICER. The Sen-

ator from South Carolina. 
Mr. GRAHAM. Madam President, 

one, I would like to begin by thanking 
Senators LEVIN and MCCAIN. I don’t 
know how long Senator LEVIN and I 
have been working on this together—it 
seems like forever—trying to get a de-
tainee policy in a post-9/11 world that 
the courts will accept and that lives 
within our values. I have just been 
thinking throughout the years about 
the journey we have taken—beginning 
with the Bush administration—where 
the idea of indefinite detention of un-
lawful enemy combatants originated 
by executive order. 

I do believe, since 9/11, we have been 
in a state of undeclared war with orga-
nizations such as al-Qaida. The Con-
gress created legislation early on— 
right after the attacks of 9/11—allowing 
the President to use military force 
against al-Qaida. Part of being able to 
engage someone militarily is to detain 
those we capture. But that has been 
years ago. This is the first time Con-
gress has spoken since the early days 
of the war. 

We tried during the Bush administra-
tion to work with the Bush people to 
create a law of war detention system 
by statute. We had a problem there. 
They felt the executive order was the 
way to go. I have always believed when 
the Congress and the White House 
work together, the courts appreciate it 
as being a more collaborative process. 
So we went from sort of one extreme— 
to where we had military commissions 
that were almost legislating a convic-
tion—to a better product, and the end 
product was the 2009 bill we worked on 
with Senator LEVIN that got almost 80 
votes. So we have come a long way. 

About the detention issue. Here is 
what I have been trying to accomplish 
for years. I wish to make sure we un-
derstand the difference between fight-
ing a war and fighting a crime. When it 
comes to al-Qaida operatives, whether 
they are captured in the United States 
or overseas, the first thing we should 
be doing as a nation is trying to find 
out what that person knows about the 
attack in question or future attacks. 
When we capture an enemy prisoner, 
the first thing our military does is turn 
the person over to the military intel-
ligence community for questioning. 

I am of the belief that we have the 
ability to question people under the 
law of war without congressional au-
thorization. But when the Congress 
acts, it is better for us all. So in this 
bill, working with Senators LEVIN and 

MCCAIN, we have, as a body, said the 
President—this President and all fu-
ture Presidents—will have the ability 
to detain a member of al-Qaida and 
other allied organizations, regardless 
of where they are captured in the 
world, and hold them as an enemy com-
batant. 

Under the law of war, when we cap-
ture an enemy prisoner, there is no 
magic date we have to let them go. The 
problem with this war, unlike other 
wars, is there will not be a definable 
end. We had 400,000 German prisoners 
in military prisons inside the United 
States during World War II. We weren’t 
going to let those folks go if they had 
been in jail 1 year. Not one of them got 
to go see a Federal judge saying: Let 
me out of here. 

Under the law of war of our military, 
the executive branch of government 
has the authority to protect the Na-
tion, and courts have not interfered 
with that 200-year right. 

What is different about this war? 
There are no capitals to conquer, there 
is no air force to shoot down or navy to 
sink. So we have people who don’t wear 
uniforms who are roaming the globe, 
and they don’t have a home country, 
they have a home idea, and we are 
fighting an ideology. Sometimes they 
make it to our soil and sometimes they 
don’t. 

So here is what we are trying to do. 
We are trying to create a hybrid sys-
tem, for lack of a better word. If you 
captured an al-Qaida member overseas 
in Afghanistan, Iraq, or Yemen, it is 
clear that they have no constitutional 
right to petition a judge in the United 
States: Let me go. 

When we put people in Guantanamo 
Bay, the Bush administration argued 
that prison wasn’t subject to legal re-
view by our courts. And in the Hamdi 
case involving a U.S. citizen captured 
in Afghanistan, the Supreme Court 
held that we could hold an American 
citizen as an enemy combatant. They 
suggested to the Bush administration a 
procedure to ratify that decision. They 
pointed to an Army regulation, 190—I 
can’t remember the number—and we 
tried to come up with a procedure that 
would allow us some due process as a 
nation for an enemy combatant, in-
cluding an American citizen. 

In the Boumediene case, the Court 
said: Wait a minute. We are going to 
allow a habeas petition by those held 
as enemy combatants—American citi-
zens or non-American citizens—if they 
are at Guantanamo Bay because we 
have control over that facility. That is 
part of the United States in terms of 
our legal infrastructure. 

So the law of the land is that if you 
are captured overseas, even if you are 
an American citizen, you can be held as 
an enemy combatant and questioned by 
our military with no right to proceed 
to a criminal venue. It is not a choice 
to try them or let them go. You can 
hold an unlawful enemy combatant for 
an indefinite period of time just like 
you could hold any other enemy pris-

oner in any other war. But what we 
have done differently in this war is we 
have said: Our courts will review the 
military’s decision to declare you as an 
enemy combatant in a habeas proce-
dure—not a criminal trial but a habeas 
procedure—as to whether there is suffi-
cient evidence to label you as an un-
lawful enemy combatant. 

So, to my colleagues on the other 
side, the law of the land by the Su-
preme Court is that an American cit-
izen can be held as an enemy combat-
ant. Like every other enemy combat-
ant, they have habeas rights, but they 
don’t have the right to say: Try me in 
a civilian court or military commis-
sion court, because when we capture 
someone, the goal is to gather intel-
ligence. 

The Christmas Day Bomber, the 
Times Square case—the reason many of 
us want military custody from the out-
set is that under domestic criminal 
law, other than a very narrow public 
safety exception, we don’t have the 
right under criminal law to hold some-
one for an indefinite period of time 
without providing them a lawyer and 
telling them what their legal rights are 
or charging them in a court of law. And 
let me say, as a military lawyer, I 
would never want that to be the case. I 
don’t want to change our domestic 
criminal system to allow us to grab 
someone and hold them indefinitely, 
pending criminal charges, without the 
right to a lawyer, the right to remain 
silent being presented to the defendant, 
and presentment to court, because that 
is what criminal law is all about. 
Under military law, whether it is here 
at home or abroad, you can hold some-
one suspected of being an enemy agent, 
enemy prisoner, and you can interro-
gate them humanely and lawfully—and 
we have good laws now governing in-
terrogation procedures—without hav-
ing to present them to a court. That is 
the difference between intelligence 
gathering and fighting a crime. 

The Padilla case was an American 
citizen captured inside the United 
States. He was held for about 4 years in 
Charleston Naval Brig, and the Fourth 
Circuit Court of Appeals ruled that, 
yes, an American citizen captured 
within the United States can be held as 
an unlawful enemy combatant, but 
they have the right to counsel when it 
comes to presenting their habeas case. 
They don’t have the ability to tell the 
interrogator and the military: I don’t 
want to talk to you now. I want my 
lawyer. 

When you are talking to a military 
interrogator or the FBI or the CIA try-
ing to gather intelligence, you don’t 
have a right to remain silent, you don’t 
have a right to a lawyer because we are 
trying to defend ourselves against an 
enemy bent on our destruction. The 
day we decide to treat you as a com-
mon criminal, even a terrorist suspect, 
all those civilian rights attach. 

So this bill is trying to create a proc-
ess that if you are captured in the 
United States, this legislation says 
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that you will be presumptively put in 
military custody because that is the 
only way we can hold you and interro-
gate you because under domestic 
criminal law, that is not available, nor 
should it be. 

There is a waiver provision here. If 
the administration believes that mili-
tary custody is not the right way to go, 
they can waive that. But the day you 
turn someone over to civilian authori-
ties for the purpose of prosecution, you 
have a very limited window to gather 
intelligence because all the criminal 
rules apply. And what we are trying to 
do is to make sure we can defend our-
selves and not overly criminalize the 
war. That is why this is so important. 

As to the White House concerns— 
they wanted to have that flexibility 
without any statutory involvement—I 
believe this will serve the Nation well 
long after President Obama leaves of-
fice. I don’t know who the next Presi-
dent will be, but I do believe this: We 
will be under threat and siege by an 
enemy bent on our destruction. 

So if you believe, as I do, that we are 
at war but it is a different kind of war, 
please give your Nation—our Nation— 
the ability to defend us. And the best 
way to be safe in the war on terror is 
to gather good intelligence and hit 
them and stop them before they hit 
you because they could care less about 
dying. So intelligence gathering is the 
way to keep us safe. 

Most enemy prisoners captured in 
traditional wars never go to court. The 
last thing I am worried about is how 
you prosecute these guys. The first 
thing I worry about is, what do they 
know, and what is coming our way? 

So the provisions of 1032 apply to 
captures within the United States. And 
we are saying that when an al-Qaida 
operative suspected of being involved 
in a terrorist act—a very limited class 
of cases, by the way—is captured on 
our soil, we would like them to be in 
military custody from the get-go. But 
we have provisions that say: You don’t 
have to make that decision or inter-
rupt an interrogation. There is a win-
dow of time in which you can deal with 
the case without having to make the 
waiver. We are not impeding interroga-
tions, and we are not saying you have 
to stay in military custody forever be-
cause we give this administration and 
future administrations the flexibility 
to waive that provision if it makes 
sense. 

To the Christmas Day Bomber—he 
was read his Miranda rights within an 
hour, his family was involved, and it 
turned out that he pled guilty. I am 
not a professional interrogator, but I 
do know this: You don’t read an enemy 
prisoner their rights when you capture 
them on the battlefield in a war. The 
question is, Is the United States part of 
the battlefield? That is really what 
this is about. Are we going to allow the 
enemy to get here, and all of a sudden 
all the rules change because they made 
it to our homeland? I would argue that 
the closer they are to us, the more we 

want to know. So it would be an absurd 
outcome that if somehow the enemy 
could find a way to get to our home-
land, all the rules change because if 
you capture one of these guys in 
Yemen, nobody is suggesting you have 
to give them a lawyer. 

Well, when you get to the United 
States, what we are suggesting is that 
we have a legal system that under-
stands the difference between fighting 
a war and fighting a crime, and if you 
are suspected of being an al-Qaida 
member, citizen or not, we are going to 
find out what you know through lawful 
interrogation techniques. That has to 
be done under the military system be-
cause civilian domestic criminal law 
doesn’t allow that to be done. 

That is what we created here—a bi-
furcated system with waivers. If we 
don’t have this in place, we are going 
to lose intelligence and our Nation is 
going to be at risk. People are going to 
get killed if we lose good intelligence. 

So, to me, the idea of reading some-
one their Miranda rights doesn’t make 
a lot of sense, but you have the flexi-
bility to do that, if you choose, out in 
the field. You just have to get a waiver. 
So when you capture somebody on the 
homeland, I don’t want our people to 
think that you have to give them a 
lawyer and read them their rights and 
that you can’t question them about 
what they know about attacks against 
our homeland. That is dumb. That 
doesn’t make us a better people, that 
makes us less safe. Let’s put them in 
military custody, with the right to 
waive that. Let’s give our interroga-
tors plenty of time to find out what is 
going on. Then we will make a decision 
about where to prosecute. 

I believe Federal courts have a role 
in the war on terror. There have been 
plenty of cases involving terrorism 
that went to Federal court where you 
had a good outcome. There have been 
cases going to Federal court where you 
had less than a stellar outcome. The 
key is, if you are holding an enemy 
combatant for 4 or 5 years under the 
law of war, I don’t think it makes 
sense to put them in civilian court. 
You should put them in military com-
missions. And we are talking about 
people we have been holding for a pe-
riod of time because we looked at them 
as a military threat, not as a common 
criminal. 

So the provisions in 1032 are good law 
that will stand the test of time. It will 
allow us on our homeland to do what 
we can do overseas. Wouldn’t it be odd 
not to be able to protect yourself be-
cause the enemy got to the United 
States less than you could if you cap-
tured them overseas? 

Now let’s talk a little bit about 
American citizens. There are a few peo-
ple—and I give them credit for having 
passionate, honest-held beliefs that the 
President of the United States doesn’t 
have the authority to designate an 
American citizen who has now joined 
al-Qaida—to issue an order to kill 
him—this al-Awlaki guy who was in 

Yemen. The bottom line is, the Presi-
dent, through a legal process we cre-
ated years ago, made a determination 
that an American citizen has joined 
the enemy forces, and he issued an 
order through a legal process that says: 
If you find this guy, you can capture or 
kill him. 

Now, wouldn’t it be odd if you had a 
law that says you can kill somebody, 
but when you capture them, you can’t 
hold them for a very long time, you 
can’t indefinitely detain them? Well, 
death is pretty indefinite. So if you can 
kill a guy, why in the world can’t you 
hold them and interrogate them to find 
out what they know about this attack 
or future attacks? 

So let’s be consistent. It makes sense 
to me that if an American citizen 
wants to join al-Qaida, they are no 
longer our friend, they are our enemy. 
And if the evidence is solid and it has 
gone through a legal process and this 
President or any other President deter-
mined that an American citizen is now 
operating abroad trying to harm us, 
joining al-Qaida, I believe they have 
the absolute legal and moral authority 
to identify that person as a threat to 
the United States; kill or capture. And 
if you don’t agree with me, fine. I 
think about 80 percent of my fellow 
citizens do. It would be absurd not to 
be able to have that ability. Citizen-
ship is something to be respected. It is 
something to be cherished. It is not a 
‘‘get out of jail free’’ card when you 
turn on your fellow citizens. 

So at the end of the day, we have a 
system in place now that I am very 
proud of. 

To Senator LEVIN, we have nego-
tiated and we have compromised be-
cause the administration had some le-
gitimate concerns. They had some le-
gitimate concerns about Congress over-
ly mandating how you detain, interro-
gate, and try prisoners. What we have 
come up with is the balance I have 
been seeking for 5 years. If you capture 
someone in the United States, you 
start with the presumption that you 
are going to gather intelligence in a 
lawful manner and prosecution is a sec-
ondary concern. We give the executive 
branch the ability to waive that re-
quirement, and we have conditions on 
that requirement that will not inter-
rupt an interrogation. 

But we need to let this President 
know, and every other President, that 
if you capture someone in the home-
land, on our soil—American citizen or 
not—who is a member of al-Qaida, you 
do not have to give them a lawyer or 
read them the rights automatically. 
You can treat them as a military 
threat under military custody, just 
like if you captured them overseas. 

So this provision that Senators 
LEVIN, MCCAIN AYOTTE, and all of us 
have worked on makes perfect sense to 
me. It is a balance between protecting 
our homeland, living within our values, 
and giving the executive branch the 
flexibility they need to protect us, but 
just using good old-fashioned common 
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sense. Under domestic criminal law, 
you cannot hold someone indefinitely 
without giving them a lawyer or read-
ing them their rights, nor should you. 
But under military law, if you have 
evidence that the person is a military 
threat, you don’t have to give them a 
lawyer. That makes no sense whether 
you capture them here or overseas. 

Everyone held as an unlawful enemy 
combatant has the right to access our 
Federal courts. Under this bill, it is not 
just one time you get to go to court. 
We create an annual review process so 
that if you are held as an enemy com-
batant in military prison or civilian 
prison, you will get an annual review. 
We don’t want you to go into a black 
legal hole. We don’t want an enemy 
combatant determination to be a de 
facto life sentence. 

I am proud of this work product. We 
go further than what the courts re-
quire. The courts require a habeas re-
view of any person held as an enemy 
combatant. But at the end of the day, 
we say you have an annual review. 

That requirement is for people cap-
tured in the United States, held at 
Gitmo. It doesn’t apply to people held 
in Afghanistan. Thank God it doesn’t. 
But in circumstances where someone is 
captured in the United States, held at 
Guantanamo Bay, every person will 
have their day in court to challenge 
the status of enemy combatant, and if 
they are going to be held indefinitely, 
they are going to get an annual review 
process as to whether it makes sense to 
hold them for 1 year. 

Again, I wish to emphasize in war we 
do not have to let people go who are a 
danger. Most of these cases are intel 
cases. We are not fighting a crime, we 
are fighting a war. If the intelligence is 
good enough to convince a Federal 
judge that this person is a military 
threat, why in God’s name would you 
want to let him go because of the pas-
sage of time? Our message to al-Qaida 
recruits is don’t join al-Qaida because 
you could get killed or wind up dying 
in jail. Isn’t that the message we want 
to send? Why in the world would we re-
quire our Nation to release somebody 
when the evidence presented to a Fed-
eral judge is convincing enough for him 
to sign off on what the military deter-
mined at an arbitrary point in time? 
That doesn’t make us better people. It 
would make us less safe. 

This bill is a very sound, balanced 
work product, and I will stand by it, I 
will fight for it, and I respect those 
who may disagree. But why did we take 
out the language Senator LEVIN wanted 
me to put in about an American citizen 
could not be held indefinitely if caught 
in the homeland? The administration 
asked us to do that. Why did they ask 
us to do that? It makes perfect sense. If 
American citizens have joined the 
enemy and we captured them at home, 
we want to make sure we know what 
they are up to, and we do not want to 
be required, under our law, to turn 
them over to a criminal court, where 
you have to provide them a lawyer at 

an arbitrary point in time. So the ad-
ministration was probably right to 
take this out. 

Simply stated, if you are an Amer-
ican citizen and you want to join al- 
Qaida: Bad decision; you could get 
killed or you could spend the rest of 
your life in military prison as a mili-
tary threat or you could wind up in an 
article 3 court and maybe get the death 
penalty. I want people to know there is 
a downside to joining the enemy. I 
want to give our country the tools we 
need as a nation to fight an enemy and 
do it within our values. I don’t want to 
waterboard people, but I don’t want the 
only interrogation tool to be the Army 
Field Manual, online where anybody 
can read it. I wish to make sure every-
body has a chance to say: I am not an 
enemy combatant. But I don’t want to 
criminalize the war by capturing some-
body on our soil and saying: You have 
a right to remain silent, when we 
would never read that right and 
present that to them if we captured 
them overseas. 

We want to make sure we can gather 
intelligence, whether we capture them 
at home or abroad, whether they are an 
American citizen or not, if there is evi-
dence they have joined al-Qaida. 

To my colleagues, if you join al- 
Qaida, no matter where you join, no 
matter where you take up arms against 
the United States, we have every right 
in the world to treat you as a military 
threat. People who have joined al- 
Qaida are not members of a mob. They 
are not trying to enrich themselves. 
They are trying to put the world into 
darkness. Our laws need to distinguish 
the difference between a guy who 
robbed a liquor store and somebody 
who wants to blow up an airplane over 
Detroit or blow up innocent people in 
Times Square. If you do not understand 
that difference and if you do not have 
a legal system that can recognize that 
difference, then we have failed the 
American people. 

This is a good work product. It has 
strong bipartisan support. We worked 
with the administration. But we are in 
a long war where a lot is at stake. I 
have tried to be as reasonable as I 
know how to be, and this work product 
is the best effort of a lot of well-mean-
ing people, Republicans and Demo-
crats. I will defend it. If you want to 
keep arguing about it, some people sug-
gested we will talk a long time about 
this—yes, we will talk a long time 
about this. We will have a good discus-
sion among ourselves as to whether an 
al-Qaida operative caught in the 
United States gets more rights than if 
we caught him overseas. We will have 
an argument among ourselves as to 
whether our military should be able to 
gather intelligence to protect us, re-
gardless of where the person is cap-
tured, and the question for the nation 
is: Is America part of the battlefield? 
You better believe it is part of the bat-
tlefield. This is where they want to 
come. This is where they want to hurt 
us the most. If they make it here, they 

should not get more rights than they 
would get if they attacked us overseas. 

They should not be tortured because 
it is about us, not about them. The rea-
son I don’t want to torture anybody is 
because I like being an American. I 
think it makes us stronger than our 
enemies. There are ways to get good in-
telligence from the enemy without 
having to mimic their behavior. I do 
believe the military’s work product 
should be judged and reviewed in Fed-
eral court in a reasoned way. That is 
part of this legislation. I do not want 
anybody to be sitting in jail forever 
without some review process so that 
one day maybe they could get out. 

But here is what I will not tolerate. 
I will not criminalize what is a war. I 
will not put this Nation in the box of 
having captured a terrorist, when the 
evidence is solid that we know they are 
part of the enemy trying to kill us and 
say we have to give them a lawyer or 
let them go because of the passage of 
time. That makes no sense. 

Senator LEVIN, Senator MCCAIN, this 
is a product we should be proud of. We 
should fight for it, and we are going to 
fight. If you want to make it a long 
fight, it will be a long fight. We are not 
giving up. 

Mr. MCCAIN. Will the Senator yield 
for a question? 

The PRESIDING OFFICER (Mr. 
BEGICH). The Senator from Arizona. 

Mr. GRAHAM. Yes. 
Mr. MCCAIN. I am a little puzzled. 

Maybe the Senator from South Caro-
lina has a response to this. Perhaps 
Chairman LEVIN does. We did give a na-
tional security waiver, which is very 
generous, in that the President just 
has to certify that it is in the national 
interest. 

Mr. GRAHAM. Right. 
Mr. MCCAIN. Why does he think that 

would not be acceptable if there were a 
case where an individual would be held 
by civilian authorities rather than 
military authorities? 

Mr. GRAHAM. The only answer I can 
give to Senator MCCAIN is that there is 
a legitimate concern about encroach-
ing on executive power. I have that 
concern. The executive branch is the 
lead agency in this war. They are the 
lead agency when it comes to pros-
ecuting crime. But what I am trying to 
do, along with his help and that of Sen-
ator LEVIN, is to create statutory au-
thority for this President and future 
Presidents that will serve the Nation 
well. 

Congress has been too quiet and too 
silent. During the Bush years, we did 
not assert ourselves enough. We let 
things go. We were reluctant to get in-
volved. Now we are involved in a con-
structive way. 

What we have said as a Congress, if 
this bill passes, is that the executive 
branch has flexibility, but the Congress 
of the United States—which has powers 
when it comes to war—believes that an 
al-Qaida operative, those associated 
with al-Qaida, should be initially held 
in military custody because we are try-
ing to gather intelligence. As I tried to 

VerDate Mar 15 2010 01:24 Jul 20, 2012 Jkt 099060 PO 00000 Frm 00037 Fmt 0624 Sfmt 0634 E:\RECORD11\RECFILES\S17NO1.REC S17NO1bj
ne

al
 o

n 
D

S
K

2T
W

X
8P

1P
R

O
D

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES7670 November 17, 2011 
explain, if you turn them over to civil-
ian authorities for law enforcement 
purposes, then the whole process of in-
telligence gathering stops. You have to 
read Miranda rights. There is a very 
limited public safety exception. We 
allow a waiver if that is in the best in-
terests of our national security. We 
have requirements in the bill not to 
impede interrogation. That is why we 
are doing this, because we want a proc-
ess that will allow us to deal with peo-
ple caught in the United States in a 
consistent way from administration to 
administration and understand the dis-
tinction between gathering intel-
ligence to defend yourself in a war and 
prosecuting a crime. 

Mr. MCCAIN. Everyone we capture 
may not be as stupid as the couple who 
waived their Miranda rights. One of 
them is going to be pretty smart and 
certainly not waive their Miranda 
rights. Wouldn’t that make sense over 
time? 

Mr. GRAHAM. The Senator is abso-
lutely right. The flexibility of whether 
to Mirandize somebody exists. I don’t 
know what is the best way. I do believe 
the best start is to take the Christmas 
Day Bomber off the plane and interro-
gate him in terms of what he knows 
about future attacks, how he planned 
this attack, and worry about prosecu-
tion in a secondary fashion. The only 
way you can do that is through a mili-
tary custody intelligence-gathering 
process. 

At the end of the day, I do believe it 
makes a lot of sense for the Congress 
to weigh in. We have not done it before. 
We have balanced this out. The admin-
istration’s concerns have been met as 
much as I know how to meet them, and 
I am very proud of the work product. 

Mr. LEVIN. Will the Senator yield 
for a question? 

Mr. GRAHAM. Yes. 
The PRESIDING OFFICER. The Sen-

ator from Michigan. 
Mr. LEVIN. The Christmas Day 

Bomber, I believe he was taken off that 
plane in Detroit, he was interrogated 
by the FBI; is that correct? 

Mr. GRAHAM. Yes, I believe so. 
Mr. LEVIN. There was nothing wrong 

with that. That was the choice of the 
executive branch. It worked here. 

Mr. GRAHAM. Nothing wrong with 
that. 

Mr. LEVIN. We make it flexible. This 
is something which I heard today from 
the supporters of this amendment. 
They want flexibility. 

Mr. GRAHAM. Right. 
Mr. LEVIN. That is exactly what we 

provide in this amendment. That is the 
question Senator MCCAIN just asked: If 
this administration or any administra-
tion decides that they want to provide 
the civilians with opportunity to inter-
rogate, for whatever length of time 
they want, they are going to set the 
procedures under this language in our 
bill; is that not correct? The President 
will determine the procedures. If he 
wants those procedures to be civilian 
control until some point, that is going 

to be up to the President. We may dis-
agree with that or not. 

Mr. GRAHAM. Exactly. 
Mr. LEVIN. There are Members of 

our body who very strongly disagree 
with that. 

Mr. GRAHAM. Right. 
Mr. LEVIN. But that is not who is 

going to decide. We are not going to 
make the decision that the person is 
going to be given or not given civilian 
interrogation. That decision is going to 
be made by a President who sets the 
procedures for interrogation and will 
decide whether to provide a waiver; is 
that correct? 

Mr. GRAHAM. That is contract. If I 
might continue the conversation for a 
minute, if you don’t mind. Would the 
Senator agree with me that if we all of 
a sudden required our soldiers to read 
Miranda warnings to an al-Qaida opera-
tive caught in Afghanistan, people 
would think we were crazy? 

Mr. LEVIN. I would think it would be 
a very bad policy. 

Mr. GRAHAM. OK. What if we have 
the very same person who made it out 
of Afghanistan and makes it to Amer-
ica. I think most people would want us 
to gather intelligence to find out what 
is coming next. Would the Senator 
agree with me, if you put someone in 
civilian control for the purpose of pros-
ecution, intelligence gathering be-
comes very difficult? 

Mr. LEVIN. Not necessarily. I think 
there are occasions where the civilian 
interrogation may be actually more 
workable. 

Mr. GRAHAM. OK. Fair enough. But 
does the Senator agree with me that 
you cannot indefinitely hold someone 
under domestic criminal law without 
presenting them to court or reading 
them Miranda rights? 

Mr. LEVIN. That is correct—indefi-
nitely. But how long that lasts is a pro-
cedure the President is going to deter-
mine. 

Mr. GRAHAM. Right. But here is the 
point we are going to make. Some of us 
believe that presentment to a court 
and a Miranda warning may not be the 
best way to go, in terms of gathering 
intelligence. Under military custody 
for intelligence gathering there is no 
right to remain silent; does the Sen-
ator agree with that? 

Mr. LEVIN. Under military custody, 
yes. 

Mr. GRAHAM. So we are starting the 
game with military custody but for the 
reasons the Senator just said—and 
they may be good reasons, to say that 
is not the right way to go—they can go 
down another path. That is all we are 
trying to do. Because there is a sort of 
a gap when it comes to someone caught 
in the United States. We are trying to 
provide clarity, what to do with an al- 
Qaida member caught in the United 
States, to create flexibility but start 
the process with intelligence gathering 
because, in the United States, if you 
hold someone, under the law enforce-
ment model, caught in the United 
States, you have to read them their 

rights. You have to present them to 
court. 

If they are in military custody, you 
don’t have to do that. But what system 
fits the situation best should be left to 
the executive branch. We are just cre-
ating an avenue for military custody 
that can be waived. 

Mr. LEVIN. That is correct, pro-
viding flexibility which we should pro-
vide in order for the executive branch 
to have what they want, which is the 
flexibility. There, I think, many of our 
colleagues believe there is too much 
flexibility. But whether that is right 
or—— 

Mr. GRAHAM. Oh, yes, they are over 
here. There are plenty of them. 

Mr. LEVIN. But whether they are 
right or wrong, the facts are in this bill 
there is flexibility. It is carefully laid 
out. The President will lay out the pro-
cedures and notify the Congress of 
those procedures. But the point is, we 
do provide the very flexibility that the 
President of the United States has 
sought. We give them that flexibility, 
and it seems to me for the character-
ization of this bill to be that there is 
no flexibility, that somebody must go 
into military detention, is inaccurate. 
We ought to debate policy, but we 
should not debate what the words of a 
bill are. 

One other thing. Is it not correct 
that when it is said, as the Senator 
from California did, that this provision 
has unprecedented and new authority 
for indefinite detention of American 
citizens without trial, that as a matter 
of fact we had in section 1031, in the 
bill filed months ago, language which 
would have exempted American citi-
zens? It was the administration that 
wrote 1031 the way it is now and has 
approved of that language; is that not 
correct? 

Mr. GRAHAM. That is absolutely 
correct. Let’s talk about indefinite de-
tention and what it means. When some-
one is captured as a member of al- 
Qaida—the Bush administration has 
had people at Guantanamo Bay for 
years. They are being held under the 
law of war. Does the Senator agree 
with that? 

Mr. LEVIN. I am sorry? 
Mr. GRAHAM. The Bush administra-

tion has had prisoners held at Guanta-
namo Bay for years now who have not 
been prosecuted. They are held under 
the law of war. 

Mr. LEVIN. That is correct. 
Mr. GRAHAM. The Obama adminis-

tration has continued to hold at least 
48 under that same theory. 

Mr. LEVIN. And believes they have 
that authority. 

Mr. GRAHAM. I believe they are 
right. All the Congress is saying to the 
President—this one and future Presi-
dents—is we agree with you, that if the 
person is a member of al-Qaida or an 
affiliated group, you can hold them as 
an enemy combatant without the re-
quirement to let them go at an arbi-
trary point in time, but under the law, 
if they are at Guantanamo Bay or cap-
tured in the United States, they have a 
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habeas right to appeal that determina-
tion to a judge. 

Under our bill, does the Senator 
agree with me, we have done more than 
that? We have created an annual re-
view process so the person being indefi-
nitely held will have some due process 
every year? 

Mr. LEVIN. The Senator is correct. 
The Senator has led the way to have 
this kind of additional protection for 
those prisoners. There is greater pro-
tection in this bill because of that re-
view process than there is without this 
bill. 

Mr. GRAHAM. Right. And we should 
do that. 

Mr. LEVIN. If I could, one other 
question, because the Senator is an ex-
pert on this subject. Is it also not true 
for the first time in terms of deter-
mining whether a person is, in fact, 
somebody who needs to be detained 
under the law of war—for the first time 
when that determination is made, that 
person is entitled to a lawyer and enti-
tled to a military judge? 

Mr. GRAHAM. Let me tell the Sen-
ator how he is dead right. I offered an 
amendment to the first bill we put on 
the table here on the floor about this, 
and I had a requirement of a military 
lawyer being given to the respondent 
at a combat status review tribunal. 
Every person being held as an enemy 
combatant by our military gets a com-
bat status review tribunal. We are say-
ing that tribunal has to be chaired by 
a military judge, and we are saying 
they can access a lawyer. That, to me, 
is a welcomed change. 

The Obama administration and the 
Bush administration decided to put the 
military judge requirement in place. 
But this now is a statutory require-
ment, so the next President is going to 
be bound to do that. We are trying to 
create a process to allow a status tri-
bunal hearing to be done in a more due- 
process friendly fashion. We require a 
judge and we provide access to counsel. 
To me that is a giant step forward. 

Mr. LEVIN. And it is the law for the 
first time; is that not correct? 

Mr. GRAHAM. For the first time it is 
now not the whim of the administra-
tion. It will be the law of the land. 

Mr. MCCAIN. If this bill is enacted. 
Mr. GRAHAM. If this bill is enacted. 
Mr. MCCAIN. To kind of summarize 

this issue for our colleagues, we believe 
an al-Qaida operative is an enemy com-
batant and, therefore, the assumption 
should be that that enemy combatant 
should be under military custody 
whether it be in the United States or 
any place else? 

Mr. GRAHAM. That is correct. 
Mr. MCCAIN. I would argue espe-

cially in the United States since that 
poses the greatest threat. However, 
with our assumption that that person 
should be held under military custody, 
we still give a very wide waiver in case 
there are extenuating circumstances. 

In other words, we are saying that we 
assume an al-Qaida operative, or a sus-
pected al-Qaida operative, is an enemy 

combatant wherever they are on Earth 
and, therefore, they should be under 
military custody unless there is some 
reason that the President determines 
otherwise. 

The counterargument we are hearing, 
in summary, is that because that al- 
Qaida operative is apprehended in the 
United States, therefore, they should 
fall under civil authority, thereby ne-
gating the assumption that he is an 
enemy combatant; he is a common 
criminal. This is a very important 
principle in this discussion we are hav-
ing. 

How do you treat a suspected al- 
Qaida terrorist who wants to, in the 
case of the Underwear Bomber, blow up 
a plane with 100 some-odd passengers 
on it? Shouldn’t that person be treated 
as an enemy combatant and, therefore, 
subject to all of the rules of military 
people who are under the supervision of 
the military? Isn’t that what we are 
debating here? The ACLU and the left, 
with all due respect, feel that person 
should be—first of all, that al-Qaida 
operatives should be treated under our 
criminal system rather than treated as 
an enemy combatant who wants to do 
great harm to the United States of 
America. Is that an accurate descrip-
tion of what we are talking about here? 

Mr. GRAHAM. Yes, with one caveat. 
There is a line of thinking that we 
should be using Federal courts exclu-
sively, that military commissions are 
not appropriate in any circumstance, 
and that we should be using the law en-
forcement model once we deal with an 
al-Qaida operative, particularly here in 
the United States. 

What we are saying in this legisla-
tion is that the battlefield includes our 
own homeland. So that argument being 
made by the ACLU, I think, will bear 
that because most Americans feel we 
are not dealing with somebody who 
robbed a liquor store. These people 
present a military threat, and we 
should be able to gather intelligence in 
a lawful way. 

The administration’s concern was, 
are we overstepping Executive power. I 
have, quite frankly, said I am con-
cerned about that. Peter was concerned 
about that; Dave was concerned about 
that; I have been concerned about that 
because I don’t believe you can have 
535 attorneys general or commanders 
in chief. 

What we did to accommodate that 
concern is what the Senator from Ari-
zona said, we started out with a mili-
tary custody requirement that can be 
waived and the procedures to be waived 
are in the hands of the executive 
branch. As Senator LEVIN has indi-
cated, this, to me, is very flexible and 
is so flexible that I feel very good 
about it. 

If it were a mandate to put every-
body in military custody and try them 
in military commissions, even though I 
think that is the best thing to do, I 
would object, because the flexibility to 
make those decisions needs to be had 
in the executive branch. There may be 

a time when an article 3 court is better 
than a military commission court for 
an al-Qaida operative. I don’t want the 
Congress to say article 3 courts could 
never be used. I don’t want the Con-
gress to say military commissions are 
bad. We now have a good military com-
mission system. We have a process 
where the homeland is part of the bat-
tlefield. The individual being captured 
on our homeland can be held to gather 
intelligence under military law. And if 
somebody is smarter than us and be-
lieves that is not the right model, they 
can change the model. 

That is the best we can do, and that 
is the best I am going to do because I 
am very worried that in the future we 
are going to lock ourselves down into 
policies that would have an absurd out-
come that if you made it to America, 
we cannot gather intelligence, which 
would be crazy. There is no good reason 
for that. 

Mr. LEVIN. Would the Senator yield? 
Mr. GRAHAM. Yes. 
Mr. LEVIN. In addition to providing 

in this bill that the determination as 
to whether somebody is al-Qaida is to 
be made through procedures which the 
President will adopt, No. 1, which is 
flexibility. 

Mr. GRAHAM. Right. 
Mr. LEVIN. No. 2, that determination 

shall not interfere with any interroga-
tion which is undertaken by civilian or 
any other authorities; is that not cor-
rect? And, finally, on top of that, there 
is a waiver that is provided. We have 
all of that protection. So the state-
ments that are made on this floor and 
in some of the press that somehow or 
other we are pushing everybody who is 
determined to be al-Qaida into the 
military detention system is not accu-
rate because we have those three pro-
tections, the procedures for that deci-
sion as to whether someone is al-Qaida, 
our procedures, which the President is 
going to adopt; secondly, we only apply 
this to al-Qaida, not to everybody who 
might be captured; and, third, we have 
a waiver for triple protection to pro-
tect what the Senator rightly is sen-
sitive to, and that is there be flexi-
bility in the executive branch. 

All of us may say we want it done 
one way or another. We may presume 
it be done one way or another, we may 
wish that it be done one way, civilian 
or military. Some of us may have dif-
ferent opinions. That is not the point. 
That is not the issue. The issue is what 
does this bill provide. This bill provides 
a reasonable amount of flexibility and 
does not tell the President you must 
turn somebody who is suspected of 
being al-Qaida over to the civilians at 
any point or to the military at any 
point. 

Mr. GRAHAM. If I may add another 
layer of process here. Some people on 
our side say that is way too much. You 
should throw these people in military— 
Senator LIEBERMAN, my dear friend, if 
you left it up to him, everybody caught 
as an al-Qaida operative would be 
thrown in military custody and would 
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be held as long as we need to hold them 
and would be tried by military commis-
sions. 

At the end of the day that is sort of 
where I come out, but I am not going 
to create a 535-commander-in-chief 
body here because there are times 
when that may not work. What we 
have done is what the Senator said. If 
you capture someone at home, it is as 
the Senator described. The reason, to 
my colleagues on this side, I wanted to 
build in the things the Senator de-
scribed is because I am very worried 
about crossing over out of our lane into 
the executive lane. I think we have cre-
ated a great process. 

But here is what happens to that al- 
Qaida operative. Not only does the ex-
ecutive branch have the flexibility to 
go one way versus the other, starting 
with the idea of military custody, but 
all the things the Senator said are 
true. 

What do they have beyond that? If 
someone is being held as an enemy 
combatant, there are regulations re-
quiring that they be presented to a 
combat status review tribunal, now 
with a military judge, access to coun-
sel—I think it is within 60—I cannot re-
member the time period. That is done. 
Then they have the right to take that 
decision and appeal it to a habeas Fed-
eral district court judge. 

No one in America is going to be held 
as an enemy combatant who doesn’t 
get their day in Federal court. But 
their day in Federal court is a habeas 
proceeding, not a criminal trial. If the 
judge agrees with the United States 
that you are, in fact, an enemy com-
batant, then you can be held indefi-
nitely, but we require an annual re-
view. If the judge lets you go, they 
have to let you go. This is the best we 
can do. This is a hybrid system. In no 
other war do you have access to a Fed-
eral court. 

As I said before, this is war without 
end, and if we don’t watch it, an enemy 
combatant determination can be a de 
facto life sentence because there will 
never be an end to these hostilities 
probably in my lifetime. I recognize 
that. And in working with the Senator 
from Michigan and Peter and others, 
we have come up with a process now 
that allows the Federal court to review 
the military decision. We will have an 
annual review process if the judge 
agrees with the military. That, to me, 
is due process that makes sense in a 
war without an end; something you 
would not do in World War II, but 
something we need to do here. 

So to the critics, please read the 
damn bill. I apologize for saying it that 
way, but you are talking about things 
that don’t exist. There is plenty of 
flexibility and waiver requirements in 
this bill. No one is being held indefi-
nitely without due process. Not only is 
this due process you wouldn’t get in 
any other war, this is due process be-
yond what exists today only if we can 
pass this bill. 

I don’t mind being considered by 
some of my colleagues as maybe too 

friendly to due process. The reason I 
am so passionate about this is what we 
do sets a precedent for the world and 
the future. If one of our guys is cap-
tured, I can look the other people in 
the eye—al-Qaida could care less, but 
other people might—and say we are a 
rule of law nation. I believe in the rule 
of law, but there is a difference be-
tween the rule of law of fighting a 
crime and fighting a war. 

I am proud of the military legal sys-
tem. I do believe the military justice 
system has a role to play in this war. 
In military commissions, the judges 
are the same judges who administer 
justice to our own troops, the same 
prosecutors, the same defense attor-
neys, the same jurors. I am proud of 
the military legal system. I am proud 
of the Federal court system. I want to 
use both. 

Senator LEVIN, we have been working 
on this for years. This is the best work 
product I have seen. I hope my col-
leagues will understand we have 
thought long and hard about this, and 
if we don’t get a process in place that 
has some definition, some certainty, 
some guidance, we are letting our Na-
tion down. 

This is a good bill, and I hope people 
will vote for it. 

Mr. LEVIN. If this bill contained the 
provisions as described by our friend 
from California, I would vote against 
our bill. 

Mr. GRAHAM. So would I, at my own 
detriment. 

I don’t want to mandate the execu-
tive branch to do everything as 
LINDSEY GRAHAM would like. I want to 
start with a theory that makes sense 
and provides flexibility to change it if 
that makes sense. I don’t want any-
body to be in jail because somebody in 
the military said they are an enemy 
combatant. I want a Federal judge in-
volved in a sensible way. I want due 
process to make sure we can tell the 
world: You are not sitting in a jail be-
cause somebody said you were guilty of 
something. You had a chance to chal-
lenge that. But to the critics: I will not 
stand for the idea that we can’t defend 
ourselves under the law of war, because 
I believe we are at war. In war, we have 
the right to hold enemy prisoners. We 
don’t have to let them go to kill again. 
In war, you can hold people and gather 
intelligence in a human way. 

That is what we are able to do under 
this bill—fight a war within our values. 

I yield. 
The PRESIDING OFFICER. The Sen-

ator from Arizona. 
Mr. MCCAIN. Mr. President, I see the 

Senator from Illinois on the Senate 
floor, whom I know is very heavily in-
volved in this issue. I think we have 
been debating this amendment now for 
about 3 hours, at least, and we have 
had a number of speakers from both 
sides. 

I hope that perhaps we can go ahead 
and vote on this amendment. I was in-
formed and the chairman was informed 
by Senator REID that there is a limited 

amount of time that can be spent on 
this bill. I realize how important it is 
to him, but we have no further speak-
ers right now. I know the Senator from 
Illinois wishes to speak on it. But 
would it be agreeable that after we 
have exhausted the number of speakers 
that we could go ahead and vote on the 
amendment? 

Mr. DURBIN. No. It is not pending. 
Mr. MCCAIN. It is too bad. Let me 

just say to the Senator from Illinois, 
this is an important issue, and I under-
stand how important it is to him. But 
this legislation has a lot to do with de-
fending this country. For the Senator 
to hold up the entire bill because he 
doesn’t think it has been discussed 
enough is a disservice to the men and 
women in the military whose concerns 
and needs this bill addresses, as well as 
the needs of the Nation’s security. 

So we took up this amendment in the 
belief that we were going to go ahead 
and debate it and vote on it. So the 
Senator from Illinois, if we are forced 
to not be able to complete work on this 
legislation, I think bears a pretty 
heavy burden because we have a lot of 
other provisions in this bill that are 
also vitally important to the security 
of this Nation. 

We have had spirited debate. I have 
been involved in this legislation of the 
national defense authorization bill for 
a quarter of a century. We have moved 
forward and we have had debate and we 
have had votes. I hope we can do that 
now so we can move forward to other 
issues. 

The Senator from Kentucky is on the 
Senate floor with an amendment he 
would like to have debated and voted 
on, and we have about 100 more. So I 
say to the Senator from Illinois that 
after we have had sufficient debate, I 
hope we can go ahead and vote on the 
amendment. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. Mr. President, I don’t 
know—I now have the floor, so I will 
proceed. 

First, let me thank the Senator from 
Arizona. We have served together in 
the House and in the Senate. I respect 
him very much. I certainly have the 
highest respect, as well, for the Sen-
ator from Michigan. But I will tell my 
colleagues this: If the argument is, if 
we don’t vote on this amendment to-
night the security of the United States 
is in peril, that is a little hard to make 
because we are not going to finish this 
bill tonight, No. 1. No. 2, it is pretty 
clear the administration opposes this 
particular amendment, at least I have 
been told they do. No. 3, if we are talk-
ing about something as fundamental as 
changing some laws in this country rel-
ative to the U.S. Constitution, I have 
to agree with Senator LEAHY, the 
chairman of the Judiciary Committee, 
and Senator FEINSTEIN, the chairman 
of the Intelligence Committee, that 
this great body should take the time, 
debate the issue, and vote on it in a 
timely fashion. 
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I am not here to filibuster this mat-

ter, but I am here to discuss it. 
To those who have come to the floor 

and said it is imperative to move now 
to change the way we deal with ter-
rorist detainees in the United States, I 
would like to make a record for them. 

For the record, over the last 10 years 
we have dealt with alleged terrorists in 
the United States. During that 10-year 
period of time 300 alleged terrorists 
have been successfully prosecuted in 
the criminal courts of America and in-
carcerated safely in American pris-
ons—300. During that same 10-year pe-
riod of time, six—count them, six— 
have been subjected to prosecution 
through military tribunals. So the 
score is 300 to 6 for those who want to 
change the system, with 300 saying we 
have a pretty darn good Federal Bu-
reau of Investigation, we have excel-
lent lawyers at the Department of Jus-
tice, and the American court system 
has responded well to keep us safe. So 
the notion that this has to be changed 
tonight to keep America safe, I don’t 
know there is any evidence to support 
that. 

I listened to some of the arguments 
on the Senate floor, and I wish to call 
to the attention of my colleagues that 
this is not an insignificant change in 
the law. If section 1031 is enacted into 
law, for the first time we will be saying 
in the law that we can detain indefi-
nitely an alleged terrorist who is an 
American citizen within the United 
States of America. 

Mr. GRAHAM. Would the Senator 
yield? 

Mr. DURBIN. I will yield after I com-
plete my point. I believe most of us feel 
if someone is charged with terrorism— 
an American citizen—that normally 
they would be subjected to constitu-
tional protections and rights as Amer-
ican citizens. For those who believe in 
military tribunals—and I know the 
Senator from South Carolina does be-
cause he has been engaged in them per-
sonally and feels they are an honorable 
and effective way of prosecuting indi-
viduals—he knows, as I do, we have 
gone through in the last 10 years a se-
ries of Supreme Court cases that have 
questioned whether we are handling 
military tribunals in the right fashion. 

The law is not settled when it comes 
to military tribunals, but the law is 
clearly settled when it comes to article 
3 criminal courts, to the point that 300 
alleged terrorists have been success-
fully prosecuted and convicted. 

So I think this is worthy of debate. It 
is a valid issue. The security of Amer-
ica will always be a valid issue on the 
floor of the Senate. But let’s do it in a 
thoughtful way. This matter was not 
referred to the Senate Judiciary Com-
mittee. It was not referred to the Sen-
ate Intelligence Committee. It was de-
cided by the Armed Services Com-
mittee. As good as they are, as great as 
the people are who serve on that com-
mittee, there are others who should 
have a voice in the process. 

I yield to the Senator from South 
Carolina if he has a question he would 
like to direct through the Chair. 

Mr. GRAHAM. I thank the Senator 
from Illinois. I wish to respond. No. 1, 
it is good to debate. It is good to have 
discussions about important matters. 
The Senator from Illinois is right. 
There is nothing more important than 
defending the homeland. 

Now, let me just state the law as I 
understand it. The Hamdi case was an 
American citizen captured in— 

Mr. REID addressed the Chair. 
The PRESIDING OFFICER. The ma-

jority leader. 
Mr. REID. Would my friend from 

South Carolina allow a unanimous con-
sent request? 

Mr. GRAHAM. Absolutely. 
UNANIMOUS CONSENT AGREEMENT—CONFERENCE 

REPORT TO ACCOMPANY H.R. 2112 
Mr. REID. I ask unanimous consent 

that the Senate now proceed to the 
consideration of the conference report 
to accompany H.R. 2112, an act making 
consolidated appropriations for the De-
partments of Agriculture, Commerce, 
Justice, Transportation, and Housing 
and Urban Development and related 
programs; that there be up to 90 min-
utes of debate, equally divided between 
the two leaders or their designees; that 
upon the use or yielding back of time, 
the Senate proceed to vote on the adop-
tion of the conference report; further, 
that the vote on adoption be subject to 
a 60 affirmative-vote threshold. 

Before there is a response to my re-
quest, I would tell everyone we are 
going to be in session tomorrow. I have 
spoken to the two managers of the bill. 
We will likely not have votes tomor-
row. In fact, I don’t think we will have 
votes tomorrow. But I would say to all 
Senators if they have amendments to 
offer, they should offer them because 
the time for the Defense authorization 
bill is winding down. People can’t sit 
around and say we will do something 
next week because next week may be a 
lot shorter. 

Mr. LEVIN. Will the leader yield for 
a question? 

Mr. REID. I would like to change 
that from 90 minutes to 120 minutes. 

The PRESIDING OFFICER. Is there 
objection? 

The Senator from Kentucky. 
Mr. PAUL. Mr. President, reserving 

the right to object. 
Mr. LEVIN. Would the Senator yield 

for a question? I think I may be able to 
satisfy Senator PAUL, I hope. 

Mr. PAUL. Yes. 
Mr. LEVIN. Would the leader make 

that unanimous consent effective after 
there is 5 more minutes of discussion 
between ourselves? 

Mr. REID. We can make it effective 
after a half hour of discussion. 

Mr. LEVIN. And after Senator PAUL 
calls up an amendment and after Sen-
ator MERKLEY calls up an amendment 
and then lay them aside. 

The PRESIDING OFFICER. Is there 
objection to the modified request? 

Mr. LEVIN. Would that be accept-
able? 

Mr. REID. I accept the modification 
with pleasure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Finally, we will get some 
people offering some amendments. 

Mr. LEVIN. If I could just comment 
very quickly to my friend from Illinois. 

Mr. REID. Can we get the consent? 
Mr. LEVIN. I think the Chair ordered 

it. 
The PRESIDING OFFICER. Yes. 
Mr. REID. The Senator from South 

Carolina has the floor. 
Mr. GRAHAM. I yield if it will make 

this proceed faster. 
Mr. LEVIN. I just wanted to ask the 

Senator a question. 
Mr. REID. I would say to my friend, 

my friend from South Carolina yielded 
to me for a unanimous consent request. 

The PRESIDING OFFICER. The Sen-
ator from South Carolina has the floor. 

Mr. GRAHAM. If I may respond to 
my friend from Illinois, Hamdi was an 
American citizen captured in Afghani-
stan. He had joined al-Qaida—the 
Taliban, I guess in that case. We cap-
tured him when we went into Afghani-
stan. We brought him back and we held 
him as an enemy combatant for intel-
ligence-gathering purposes. His case 
went to the Supreme Court. The Su-
preme Court said we could hold an 
American citizen as an unlawful enemy 
combatant, we just have to create pro-
cedures, a due process requirement. 
Eventually, the court said every un-
lawful enemy combatant has a habeas 
right. 

The law of the land is clear that an 
American citizen helping the enemy 
overseas can be held indefinitely. But 
they have the right to petition a judge 
as to whether the initial determination 
was correct. If the habeas judge be-
lieves there is not enough evidence to 
hold this enemy combatant, then they 
have to release them. But if the judge 
agrees with the government that there 
is enough evidence to hold them as an 
enemy combatant, they can be held in-
definitely. This President is holding 48 
people at Guantanamo Bay who have 
never seen a criminal courtroom be-
cause of the theory of law of war. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. I say to the Senator 
from South Carolina, I yielded for a 
question. 

The PRESIDING OFFICER. That is 
correct. 

Mr. DURBIN. Can the Senator bring 
it to a question? 

Mr. GRAHAM. The question is—I for-
get what I said. 

Mr. DURBIN. Let me just say to my 
colleague, whom I respect and count as 
a friend, the critical difference between 
the Senator from Michigan and the 
Senator from South Carolina is this: 
The Hamdi case involved an American 
citizen, part of the Taliban, arrested in 
Afghanistan, OK? The Senator from 
South Carolina made that point when 
he said the word ‘‘overseas.’’ Unfortu-
nately, section 1031 does not create 
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that distinction. An American citizen 
arrested in the United States, charged 
with terrorism, without any connec-
tion to overseas conduct—having been 
arrested overseas, I should say—is still 
going to be subject to indefinite deten-
tion. 

The only thing I would add is this: I 
think this is a good exchange, and I 
think we need more. The notion that 
we have to hurry up and get this done 
in the next 5 minutes is not, I don’t 
think, an appropriate way to deal with 
this. I know Senator PAUL and Senator 
MERKLEY are waiting, and I am pre-
pared to yield the floor at this point. 

If this matter comes up again this 
evening, I hope we can engage in fur-
ther discussion. 

Mr. LEVIN. I just have a question, if 
the Senator would yield, of the Senator 
from Illinois. 

Mr. DURBIN. Sure. 
Mr. LEVIN. Is the Senator aware of 

the fact that section 1031 in the bill we 
adopted months ago in the committee 
had exactly the language that the Sen-
ator from Illinois thinks should be in 
this section 31, which would make an 
exception for U.S. citizens in lawful 
residence? That was in our bill. I am 
wondering if the Senator is aware that 
the administration asked us to strike 
that language from section 1031 so that 
the bill in front of us now does not 
have the very exception the Senator 
from Illinois would like to see in there. 

Mr. DURBIN. I have the greatest re-
spect for the Senator and the adminis-
tration, but I think I am also entitled 
to my own conclusion. 

Mr. LEVIN. No, I understand. But I 
am just asking the Senator, is the Sen-
ator aware it was the administration 
that asked us to strike that language, 
the exception for U.S. citizens? 

Mr. DURBIN. Not being a member of 
the committee, I did not follow it as 
closely as the Senator did. I respect 
him very much and take his word. 

Mr. LEVIN. I thank the Senator. 
Mr. DURBIN. I yield the floor. 
The PRESIDING OFFICER (Mr. 

FRANKEN). The Senator from Ken-
tucky. 

AMENDMENT NO. 1064 
Mr. PAUL. Mr. President, I ask unan-

imous consent to set aside the pending 
amendment and call up my amendment 
No. 1064. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The clerk will report. 

The legislative clerk read as follows: 
The Senator from Kentucky [Mr. PAUL], 

for himself and Mrs. GILLIBRAND, proposes an 
amendment numbered 1064. 

Mr. PAUL. Mr. President, I ask unan-
imous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To repeal the Authorization for 

Use of Military Force Against Iraq Resolu-
tion of 2002) 
At the end of subtitle B of title XII, add 

the following: 

SEC. 1230. REPEAL OF AUTHORIZATION FOR USE 
OF MILITARY FORCE AGAINST IRAQ. 

The Authorization for Use of Military 
Force Against Iraq Resolution of 2002 (Public 
Law 107–243; 116 Stat. 1498; 50 U.S.C. 1541 
note) is repealed effective on the date of the 
enactment of this Act or January 1, 2012, 
whichever occurs later. 

Mr. PAUL. Mr. President, this 
amendment will call for a formal end 
to the war in Iraq. Our Founding Fa-
thers intended the power to commit 
the Nation to war be lodged in Con-
gress, and that is what the Constitu-
tion says. The power to declare war is 
one of the most important powers 
given to Congress, and it should remain 
in Congress. 

James Madison wrote at the begin-
ning in the Federalist Papers that 
‘‘[t]he Constitution supposes what his-
tory demonstrates, that the Executive 
is the branch most prone to war . . . 
therefore the Constitution has with 
studied care vested that power [to de-
clare war] in the Legislature.’’ 

We are calling for a formal end to the 
war in Iraq as the troops come home, 
as the President has planned by Janu-
ary 1. This will reclaim the power to 
declare war that is vested in Congress. 
It allows for checks and balances and is 
an important milestone and an impor-
tant retaining of power for Congress. 
So I will ask very careful deliberation 
of a formal end to the war in Iraq by 
supporting this amendment. 

At this time, I would like to yield the 
floor to Senator MERKLEY. 

Mr. MCCAIN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Arizona. 
Mr. MCCAIN. Mr. President, just 

briefly, I would ask the indulgence of 
the Senator from Oregon. I just would 
ask the Senator from South Carolina if 
he would finish the response, and I am 
sure it would only take him 2 or 3 min-
utes to finish. 

Mr. GRAHAM. I promise, I will. 
Mr. MCCAIN. So I ask unanimous 

consent that Senator MERKLEY be rec-
ognized after the Senator from South 
Carolina speaks for a couple minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MCCAIN. I thank the Senator 
from Oregon. 

The PRESIDING OFFICER. The Sen-
ator from South Carolina. 

Mr. GRAHAM. Mr. President, the ex-
change with Senator DURBIN was very 
good. The law of the land is pretty 
clear—unequivocal, in my view—that 
an American citizen captured overseas 
can be held as an enemy combatant, 
and every enemy combatant held at 
Guantanamo Bay or captured in the 
United States has habeas rights. The 
Padilla case involves an individual who 
was captured in the United States, sus-
pected of being an al-Qaida operative, 
and was held for 4 years. He appealed 
his case to the Fourth Circuit, and the 
Fourth Circuit said: You have a right 
to a lawyer to prepare your habeas 
case, but you do not have a right to a 
lawyer to interrupt the interrogation. 
You can be held as an enemy combat-

ant, and they can gather intelligence 
for an indefinite period. 

That is the law of the land, and that 
is why the administration came over 
and said the provision that Carl and I 
were talking about really would change 
the law. They are preserving the abil-
ity, if they want to—they do not have 
to do this—basically, to hold an Amer-
ican. 

Here is the thought process for the 
body and the Nation: If you capture 
somebody—not just involved in ter-
rorism; that is not just what we are 
talking about—al-Qaida operatives in-
volved in an attack on the United 
States, if they are an American cit-
izen—who cares?—if they are doing 
that, we want to know what they 
know, interrogate them and hold them 
for prosecution, or just hold them so 
they will not go back to the fight. That 
is the law. 

All we are doing is creating a proce-
dure for that system to be followed. We 
are not doing anything different than 
already exists. This notion, somehow, 
that the homeland is not part of the 
battlefield is absurd. Why in the world 
would we give somebody rights who 
came to America to attack us different 
than we would if we caught them over-
seas, when the point is, they are in-
volved with the enemy—American cit-
izen or not. We are just creating a pro-
cedure that will allow that situation to 
be handled. So that is why the adminis-
tration objected to our language, and I 
think they are right. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oregon. 
AMENDMENT NO. 1174 

Mr. MERKLEY. Mr. President, I ask 
unanimous consent to set aside the 
pending amendment and call up my 
amendment No. 1174. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The legislative clerk read as follows: 
The Senator from Oregon [Mr. MERKLEY], 

for himself, Mr. LEE, Mr. UDALL of New Mex-
ico, Mr. PAUL, and Mr. BROWN of Ohio, pro-
poses an amendment numbered 1174. 

Mr. MERKLEY. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To express the sense of Congress 

regarding the expedited transition of re-
sponsibility for military and security oper-
ations in Afghanistan to the Government 
of Afghanistan) 
At the end of subtitle B of title XII, add 

the following: 
SEC. 1230. SENSE OF CONGRESS ON TRANSITION 

OF MILITARY AND SECURITY OPER-
ATIONS IN AFGHANISTAN. 

(a) FINDINGS.—Congress makes the fol-
lowing findings: 

(1) After al Qaeda attacked the United 
States on September 11, 2001, the United 
States Government rightly sought to bring 
to justice those who attacked us, to elimi-
nate al Qaeda’s safe havens and training 
camps in Afghanistan, and to remove the 
terrorist-allied Taliban government. 
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(2) Members of the Armed Forces, intel-

ligence personnel, and diplomatic corps have 
skillfully achieved these objectives, culmi-
nating in the death of Osama bin Laden. 

(3) Operation Enduring Freedom is now the 
longest military operation in United States 
history. 

(4) United States national security experts, 
including Secretary of Defense Leon E. Pa-
netta, have noted that al Qaeda’s presence in 
Afghanistan has been greatly diminished. 

(5) Over the past ten years, the mission of 
the United States has evolved to include a 
prolonged nation-building effort in Afghani-
stan, including the creation of a strong cen-
tral government, a national police force and 
army, and effective civic institutions. 

(6) Such nation-building efforts in Afghani-
stan are undermined by corruption, high il-
literacy, and a historic aversion to a strong 
central government in that country. 

(7) Members of the Armed Forces have 
served in Afghanistan valiantly and with 
honor, and many have sacrificed their lives 
and health in service to their country. 

(8) The United States is now spending near-
ly $10,000,000,000 per month in Afghanistan at 
a time when, in the United States, there is 
high unemployment, a flood of foreclosures, 
a record deficit, and a debt that is over 
$15,000,000,000,000 and growing. 

(9) The continued concentration of United 
States and NATO military forces in one re-
gion, when terrorist forces are located in 
many parts of the world, is not an efficient 
use of resources. 

(10) The battle against terrorism is best 
served by using United States troops and re-
sources in a counterterrorism strategy 
against terrorist forces wherever they may 
locate and train. 

(11) The United States Government will 
continue to support the development of Af-
ghanistan with a strong diplomatic and 
counterterrorism presence in the region. 

(12) President Barack Obama is to be com-
mended for announcing in July 2011 that the 
United States would commence the redeploy-
ment of members of the United States 
Armed Forces from Afghanistan in 2011 and 
transition security control to the Govern-
ment of Afghanistan. 

(13) President Obama has established a 
goal of removing all United States combat 
troops from Afghanistan by December 2014. 

(b) SENSE OF CONGRESS.—It is the sense of 
Congress that— 

(1) the President should expedite the tran-
sition of the responsibility for military and 
security operations in Afghanistan to the 
Government of Afghanistan; 

(2) the President should devise a plan based 
on inputs from military commanders, the 
diplomatic missions in the region, and ap-
propriate members of the Cabinet, along 
with the consultation of Congress, for expe-
diting the drawdown of United States com-
bat troops in Afghanistan and accelerating 
the transfer of security authority to Afghan 
authorities prior to December 2014; and 

(3) not later than 90 days after the date of 
the enactment of this Act, the President 
should submit to Congress a plan with a 
timetable and completion date for the accel-
erated transition of all military and security 
operations in Afghanistan to the Govern-
ment of Afghanistan. 

Mr. MERKLEY. Mr. President, I offer 
this amendment with several original 
cosponsors: Senator MIKE LEE, Senator 
RAND PAUL, Senator TOM UDALL, and 
Senator SHERROD BROWN. I would like 
to thank them for joining in this effort 
to address our military presence in Af-
ghanistan and the fact that our mili-
tary forces have done such an excellent 

job of completing the original missions 
of destroying al-Qaida training camps 
and bringing justice to those respon-
sible for 9/11. 

But over this past decade, our mis-
sion has changed to one of nation 
building—a mission that is obstructed 
by vast corruption, by extraordinary 
traditional cultural resistance to a 
strong central government, and by a 
very high illiteracy rate. These factors 
should have us rethinking how to have 
the most effective use of our military 
forces, our intelligence assets, in tak-
ing on the war on terror, and that we 
should be engaging in counterterrorist 
efforts using our resources wherever 
the terrorist threat emerges across the 
world rather than concentrating these 
vast resources in Afghanistan. 

Our sons and daughters, fathers and 
mothers, sisters and brothers could not 
have done a better job in their military 
mission. But it is right that now we do 
less nation building abroad and we do 
more nation building at home. It is 
right that now we refocus our effort to 
have the most effective strategy to 
take on terrorism around the world. It 
is in that philosophy that we come to-
gether in a bipartisan fashion to pro-
pose this amendment. We ask that col-
leagues take a chance to consider it 
and join us in redirecting our efforts to 
be more effective. 

Thank you, Mr. President. 
The PRESIDING OFFICER. The Sen-

ator from Michigan. 
Mr. LEVIN. Mr. President, first, I 

ask unanimous consent to add Sen-
ators AKAKA, CHAMBLISS, BLUMENTHAL, 
INHOFE, GILLIBRAND, BEN NELSON, 
STABENOW, and MARK UDALL as cospon-
sors of amendment No. 1092, which is 
the pending Levin-McCain amendment 
on counterfeit parts. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEVIN. Secondly, Mr. President, 
we are going to move now, I believe, to 
the conference report. But I do want to 
remind folks of what Senator MCCAIN 
said; which is, we will be here tomor-
row morning. We are here to try to 
clear amendments. We want to be able 
to give our colleagues as much oppor-
tunity as possible to debate and to 
clear amendments. But we have to 
move this bill. We are not going to be 
given a whole week after we come back 
to get this bill passed, hopefully. 

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. MCCAIN. Mr. President, what is 
the pending business before the Sen-
ate? 

The PRESIDING OFFICER. S. 1867 is 
still pending. 

Mr. MCCAIN. Is not the Paul amend-
ment the pending business? 

The PRESIDING OFFICER. The 
Merkley amendment is pending. 

Mr. MCCAIN. The Merkley amend-
ment is pending. 

Mr. President, I ask unanimous con-
sent that the Paul amendment be the— 

Mr. LEVIN. No. Regular order. 
Mr. MCCAIN. OK, that the regular 

order be— 

The PRESIDING OFFICER. The 
Levin amendment is now pending. 

Mr. LEVIN. The Levin-McCain 
amendment. 

The PRESIDING OFFICER. The 
Levin-McCain amendment is now pend-
ing. 

Mr. MCCAIN. I thank the Presiding 
Officer. 

AMENDMENT NO. 1064 
I would just like to say a couple 

words about the Paul amendment. I 
would just like to point out, we will 
still have 16,500 Americans in Iraq for 
an extended period of time. Now, 
whether they should be there is the 
subject of another debate on another 
day. But to then not be able to do 
whatever is necessary to protect the 
lives and safety of those men and 
women who will continue to serve the 
country, sometimes in variously dif-
ficult circumstances—I think this 
amendment is unwarranted. 

Finally, I would like to ask my col-
leagues who have further views on the 
detainee issue if they would come over 
and add their voices to the debate and 
discussion because we would like to 
dispose of this amendment. I respect 
the desire of the Senator from Illinois 
that everybody be allowed to speak. We 
have been now speaking on this single 
amendment for, I believe, well over 3 
hours. 

So if there is further discussion on 
the Udall amendment, I would very 
much like to have a vote on it so we 
can bring other important issues before 
the body. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from South Carolina. 
Mr. GRAHAM. Mr. President, I ask 

unanimous consent to enter into a col-
loquy with my colleague from New 
Hampshire. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRAHAM. We are talking about 
this amendment. Let’s debate this 
amendment. Let’s vote on this amend-
ment. But the heart of the issue is 
whether the United States is part of 
the battlefield in the war on terror. 
The statement of authority I authored 
in 1031, with cooperation from the ad-
ministration, clearly says someone 
captured in the United States is con-
sidered part of the enemy force regard-
less of the fact they made it on our 
home soil. The law of war applies in-
side the United States not just over-
seas. The authorization to use military 
force right after the war began allowed 
us to go into Afghanistan and use de-
tention and capture and military force 
to deal with the enemy in Afghanistan 
and other places overseas. 

To my colleague from New Hamp-
shire, does she believe al-Qaida con-
siders American soil part of the battle-
field? 

Ms. AYOTTE. In response to the Sen-
ator from South Carolina, I would say, 
unfortunately, our country is the goal 
for al-Qaida, and we saw that with Sep-
tember 11 and the horrible attacks on 
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our country that day that killed Amer-
icans. 

They want to come here and harm us 
and hit us where it hurts us the most. 
So, unfortunately, America is part of 
the battlefield. To put ourselves in a 
position where we would not allow our 
military intelligence, law enforcement, 
to have the tools they need to gather 
the most intelligence to protect Ameri-
cans on our soil would lead to an ab-
surd result. 

Mr. GRAHAM. Does the Senator 
agree that with Senator LEVIN and a 
very bipartisan work product we have 
now created a legal system that says 
the following: If a U.S. citizen, a non- 
U.S. citizen is involved in an al-Qaida 
attack on our Nation, and is captured 
within the United States, we are allow-
ing our military the ability to hold 
them as part of the enemy force, to 
question and interrogate them for in-
telligence gathering, and that right we 
have overseas to hold somebody now 
exists in the United States because the 
threat is the same? 

Ms. AYOTTE. I would say to my col-
league from South Carolina, when he 
spoke on the floor he captured the 
most important part of this; that is, 
without the amendment we have been 
debating, we do not even give our mili-
tary, law enforcement, intelligence of-
ficials the ability to decide which sys-
tem is best in each incident. Rightly 
so, when you are in our country, when 
you are an American citizen, you are 
given your Miranda rights. You are 
told: You have the right to remain si-
lent. You have the right to have a law-
yer. We need to make sure we do not 
create a distinction where if you are 
captured abroad, you are treated one 
way—and we are giving our officials 
maximum flexibility to gather as much 
information as possible to protect our 
country—but if you make it here, the 
rules are different, and we do not give 
the officials who are set to protect us 
every day, both from a military and 
law enforcement end, the flexibility 
they need to gather maximum intel-
ligence. 

It would just be an absurd result to 
treat it differently. It would almost en-
courage: Come to America—unfortu-
nately—to attack us because you will 
actually be given greater rights if the 
attack occurs here. 

Mr. GRAHAM. Would the Senator 
agree that what we have been able to 
do on the committee is basically say, 
in law for the first time, that the 
homeland is part of the battlefield; 
that military custody is available to 
hold a suspected al-Qaida operative 
caught in the United States—American 
citizen or not—but we are going to 
allow the administration—this admin-
istration and all future administra-
tions—to change that model if they be-
lieve it is best? 

To me, we have created a right by 
our intelligence community, law en-
forcement community, to do at home 
what they can do overseas. If we do not 
do that, that would just not only be ab-

surd, I think it would make us all less 
safe for no higher purpose. So to my 
colleagues who believe we are changing 
something, all we are trying to do is 
make sure that when the enemy makes 
it to America, we can hold them and 
gather intelligence to protect our-
selves, no more and no less. 

We start with the presumption of 
military custody. But if the experts in 
the field, this administration or future 
administrations, believe that model is 
not best, they can seek a waiver. That, 
to me, is what we should have been 
doing for years. Because the battle-
field, to those who are listening, is an 
idea, not a country. We are battling an 
idea; that is, a terrible idea. 

Their idea is, if you are a moderate 
Muslim seeking to worship God a dif-
ferent way, you are not worthy of liv-
ing. If you are a Jew or a Gentile, you 
name it, if you do not bow to their 
view of religion, then you are going to 
live in hell. So that is what we are 
fighting. At the end of the day, this 
legislation creates a process to deal 
with the threats in our own backyard 
and, unfortunately, does the Senator 
from New Hampshire agree, that there 
is going to be further radicalization, 
that homegrown terror is where this 
war is going to? 

Ms. AYOTTE. I would agree with the 
Senator from South Carolina that un-
fortunately there are threats we face 
within our own country from home-
grown radicalism. But also let’s not 
forget, this amendment, in terms of the 
military custody, applies to members 
of al-Qaida or associated forces who 
have planned an attack against our 
country or our coalition partners and 
are not U.S. citizens. So in this provi-
sion we are talking about foreigners 
coming to our country who are mem-
bers of al-Qaida and who want to harm 
Americans, if we think about what 
happened on September 11. 

I would also add, I think it is very 
important what is in this important 
provision of the Defense Authorization 
Act, in response to the Senator from 
California, who raised the case of Zazi 
as an example where she thought that 
case would be impacted by this amend-
ment, that is simply, with all respect 
to the Senator from California, not the 
case. 

Because if one looks at the language 
in our amendment, we have given flexi-
bility to the executive branch to con-
duct the interrogations, to have sur-
veillance. So in the Zazi case, there 
was surveillance undertaken. We put 
express language in here allowing the 
executive branch to allow law enforce-
ment to conduct surveillance, to con-
duct interrogation. 

I would point out that provision in 
terms of the amount of flexibility we 
have actually given the executive 
branch. But most importantly, we have 
dealt with the issue the Senator talked 
about, which is, in the absence of this 
provision, when terrorists come to our 
country and attack us, we are in a po-
sition where, under our law enforce-

ment system, they have to give Mi-
randa rights. They have the right to 
presentment. We are simply saying 
they have the option to make sure they 
can put intelligence gathering as the 
top priority. 

So this, as the Senator has identified 
and talked about, is a very reasonable 
compromise. As the Senator knows, my 
colleague from South Carolina, I would 
have actually liked to have seen this 
go further. But it is very important 
that we bring this forward. 

Mr. GRAHAM. I would add that Sen-
ator LIEBERMAN would have gone fur-
ther than the Senator. There is nobody 
whom I respect more than Senator 
LIEBERMAN, but we are trying to find a 
balanced way. 

So in summary, 1032, the military 
custody provision, which has waivers 
and a lot of flexibility, does not apply 
to American citizens, and 1031, the 
statement of authority to detain, does 
apply to American citizens. It des-
ignates the world as the battlefield, in-
cluding the homeland. 

Are you familiar with the Padilla 
case? That is a Federal court case in-
volving an American citizen captured 
in the United States who was held for 
several years as an enemy combatant. 
His case went to the Fourth Circuit. 
The Fourth Circuit Court of Appeals 
said: An American citizen can be held 
by our military as an enemy combat-
ant, even if they are caught in the 
United States, because once they join 
the enemy forces, then they present a 
military threat and their citizenship is 
not a sort of a get-out-of-jail-free card; 
that the law of the land is that an 
American citizen can be held as an 
enemy combatant. That went to the 
Fourth Circuit. That, as I speak, is the 
law of the land. 

Ms. AYOTTE. That is right. That is 
the law of the land. That is what is re-
flected in this provision in the Defense 
Authorization Act. It is reflective of 
case law issued by our U.S. Supreme 
Court, which in not only that case but 
in subsequent cases basically said, in 
those instances, you do have to provide 
habeas-type relief. 

Mr. GRAHAM. In the Padilla case, 
that went to the Fourth Circuit. The 
Hamdan case went to the Supreme 
Court. That was capture overseas. But 
the Fourth Circuit ruling stands that 
an American citizen captured in the 
United States can be held as an enemy 
combatant. 

But 1032, requiring military custody, 
is only for noncitizens captured in the 
United States. So the bottom line is, I 
think we have constructed a very 
sound, solid system that deals with 
homeland captures and homeland 
threats. We have created due process 
that understands this is a war without 
end, that no one is going to be held in 
jail indefinitely without going to a 
Federal court to make their case that 
they are unfairly held, that if the Fed-
eral court rules with the government, 
there is an annual review process that 
would allow the opportunity to get out 
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in the future based on an evaluation of 
the case. 

From a due process point of view, I 
am very proud of the work product. I 
think it makes sense. I think it is a 
balance between our right to be safe 
and our rights to provide individuals 
with due process. But the big break-
through is that we are now, for the 
first time as a Congress, creating a sys-
tem that not only will allow this Presi-
dent flexibility and guidance, but fu-
ture Presidents, and it will help us in 
further court challenges. 

Quite frankly, the Congress is saying, 
through this bill, if someone is caught 
in the United States, citizen or not, 
joining al-Qaida, trying to do harm to 
our Nation, we are going to create a 
system where you can be held, you can 
be prosecuted, you can be interrogated 
within our values, and we are not going 
to create an absurd result that if you 
make it here, none of that applies. 
That is all we are trying to do. Does 
the Senator agree with that? 

Ms. AYOTTE. I would agree with 
that. The Senator has already pointed 
out how important it is to have these 
provisions in place to give the officials 
who do this work every day whom we 
have so much respect for the ability to 
gather intelligence. 

We need this provision to protect our 
country from attacks on our homeland. 
It is so important. I would ask one 
question of the Senator from South 
Carolina. He is familiar with the mili-
tary commissions. 

Mr. GRAHAM. If I may, I think we 
need to move to the appropriations 
conference report. We will do it very 
quickly. 

Ms. AYOTTE. I will ask the Senator 
quickly. The Senator from Illinois said 
we have only had six civilian trials 
with terrorists. 

Mr. GRAHAM. Military commissions. 
Ms. AYOTTE. Six military commis-

sion trials and hundreds of civilian 
trials of terrorists. I would ask the 
Senator, did the administration sus-
pend military commission trials for a 
period of time? 

Mr. GRAHAM. The reason we have 
not had more is because the Obama ad-
ministration withdrew charges. Thank 
goodness they have reinstated charges. 
There are military commission hear-
ings going on as we speak. I am in the 
camp of ‘‘all the above.’’ 

Sometimes article 3 courts are the 
best venue, sometimes military com-
missions. The Ghailani case was some-
one we held as an enemy combatant for 
years, took to Federal court and 200- 
and-something charges and got con-
victed on 1. Our Federal courts are not 
set up to deal with people who have 
been held as enemy combatants under 
the law of war, then tried in civilian 
systems. 

The Christmas Day Bomber, it made 
perfect sense to me to put him in an ar-
ticle 3 court. We found out he was a 
low-level guy, not one of the higher- 

ups. But if we catch someone here at 
home or overseas who is involved deep-
ly in terrorism in terms of what they 
know, then we would hold them for a 
period of time to question them. 

Then, if you wanted to decide to 
prosecute, military commissions make 
the most sense. So the only reason we 
have not had more military commis-
sion trials is because they have been 
stopped. I am not saying Federal 
courts are not an appropriate venue 
sometimes. I am saying that when you 
hold someone under the law of war for 
years to gather intelligence, which you 
have a right to do, we need to keep 
them in the same system, and you see 
what happens when you mix systems. 

I am very proud of the bill, great de-
bate to have, long overdue. If we can 
get this enacted into law, I will say 
this: Americans can look anyone in the 
world in the eye and say: We have ro-
bust due process. We can also tell the 
people in this country whom we are 
sworn to protect that we have a system 
that recognizes the difference between 
an al-Qaida operative trying to kill us 
and destroy our way of life and a com-
mon criminal. We need to do both. 

I yield the floor. 
Mr. SHELBY. Mr. President, I rise to 

speak regarding the Agriculture-CJS- 
THUD Appropriations Conference Re-
port that the Senate will be voting on 
today. I was the only conferee not to 
sign this conference report and I regret 
to say that I have serious concerns 
with provisions in this bill. 

The conference report contains lan-
guage that will raise the loan limits for 
FHA to over $729,000. I strongly oppose 
this language for three reasons. First, 
this change means that FHA, along 
with the GSEs will continue to crowd 
out the private sector. The government 
currently accounts for 96 percent of 
mortgage-backed security issuance in 
this country. We desperately need pri-
vate sector investment to return so 
that we can finally achieve sustained 
growth in the housing market. Second, 
raising the loan limits for only FHA 
puts further pressure on the FHA and 
the taxpayer. Just this week, we 
learned that there is nearly a 50 per-
cent chance the taxpayers will need to 
bail out the FHA. Increasing the loan 
limit only increases the risk that the 
taxpayer will have to bail out FHA. Fi-
nally, this will cause the American 
taxpayer to subsidize homes for 
wealthy buyers. Helping affluent peo-
ple buy homes worth over three quar-
ters of a million dollars is directly at 
odds with FHA’s mission to develop af-
fordable housing. 

It is a shame that this bill contains 
these ill-advised provisions, as there is 
so much worthwhile contained else-
where within the text. I particularly 
want to commend Chairman INOUYE 
and Vice Chairman COCHRAN, and CJS 
Subcommittee Chair MIKULSKI and 
Ranking Member HUTCHISON, for the 
great work they did in supporting the 

Space Launch System, SLS, NASA’s 
heavy lift rocket. The bill we will vote 
on this evening provides $1.86 billion to 
support SLS, $60 million above the 
President’s request. The bill puts us on 
a path towards regaining our rightful 
place as the world’s lead spacefaring 
nation. SLS will take us beyond low 
Earth orbit, where we have been stuck 
for decades, and once again make the 
American space program the envy of 
the world. 

It is only as a result of continual 
pressure from both houses of Congress 
that the U.S. has not completely for-
feited space supremacy to the Russians 
and the Chinese. The Obama adminis-
tration’s 2009 plan would have aban-
doned NASA’s focus on manned explo-
ration and instead subsidized so-called 
‘‘commercial’’ space companies to per-
form endless taxi missions to low 
Earth orbit. Apollo astronaut Eugene 
Cernan, rightfully called the Obama 
plan a ‘‘pledge to mediocrity.’’ 

Fortunately, Congress has pushed 
back hard. Many of my Senate col-
leagues and I joined to pass authoriza-
tion and appropriations legislation re-
quiring NASA to develop a 130 metric 
ton heavy lift vehicle that will take 
America’s next generation of astro-
nauts to the moon and beyond. In 
countless hearings and private meet-
ings with NASA and the administra-
tion we have come to an agreement 
that the primary purpose of NASA is to 
expand human frontiers, not serve as a 
grant administrator for speculative 
private ventures. Thankfully, after 
more than 2 years of continual pressure 
from Congress and the American peo-
ple, we appear to have achieved a 
breakthrough. NASA is moving ahead 
with SLS and this CJS Appropriations 
bill will ensure that they have the re-
sources to implement the plans the Ad-
ministrator has laid out. 

It is important to note that the re-
cently announced SLS acquisition 
strategy goes to great lengths to con-
trol cost and technical risk. The strat-
egy makes maximum use of existing 
contracts and flight-tested hardware 
from the Constellation and Shuttle 
programs while leaving room for com-
petition where appropriate. Neil Arm-
strong recently told a House panel: 
‘‘Predicting the future is inherently 
risky, but the proposed Space Launch 
System includes many proven and reli-
able components which suggest that its 
development could be relatively trou-
ble free.’’ 

Mr. President, SLS is a bold and 
workable plan with strong support in 
both chambers and both parties. Al-
though I have serious reservations 
about the overall legislation, I thank 
my colleagues on the CJS Sub-
committee for embracing American 
leadership and the promise of Amer-
ican ingenuity through their support 
for SLS. 
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AGRICULTURE, RURAL DEVELOP-

MENT, FOOD AND DRUG ADMIN-
ISTRATION, AND RELATED 
AGENCIES PROGRAMS FOR THE 
FISCAL YEAR ENDING SEP-
TEMBER 30, 2012, AND FOR 
OTHER PURPOSES—CONFERENCE 
REPORT 
The PRESIDING OFFICER. Under 

the previous order, the Senate will pro-
ceed to the consideration of conference 
report to accompany H.R. 2112, which 
the clerk will report. 

The legislative clerk read as follows: 
The committee of conference on the dis-

agreeing votes of the two Houses on the 
amendments of the Senate to the bill (H.R. 
2112), making appropriations for Agriculture, 
Rural Development, Food and Drug Adminis-
tration, and Related Agencies programs for 
the fiscal year ending September 30, 2012, and 
for other purposes, having met, have agreed 
and do recommend to their respective Houses 
that the House recede from its disagreement 
to the amendment of the Senate and agree to 
the same with an amendment, and the Sen-
ate agree to the same; that the House recede 
from its disagreement to the amendment of 
the Senate to the title of the bill and agree 
to the same. 

Ms. MIKULSKI. I ask unanimous 
consent that committee report be con-
sidered as read. 

The PRESIDING OFFICER. The re-
port is considered read. Under the pre-
vious order, there will be 2 hours of de-
bate, equally divided, between the two 
leaders or their designees. 

The Senator from Maryland. 
Ms. MIKULSKI. Mr. President, I rise 

to speak on behalf of the conference 
committee. I rise as the chair of the 
Subcommittee on Commerce, Justice, 
and Science, one of the three sub-
committees in the conference report. 
The other is agriculture. Senator KOHL 
will be coming to the floor to speak on 
behalf of his bill that is part of the con-
ference, and others will speak. 

I wish to speak on the Commerce- 
Justice bill. I am pleased the Senate is 
considering the conference agreement 
on fiscal year 2012. As I said, I am CJS. 
Senator KOHL will speak on agri-
culture. Senator PATTY MURRAY man-
aged the bill on transportation and 
housing. She is the chair, and I am sure 
either she or her designee will speak 
about a subcommittee we affectionally 
call THUD. 

But let me talk about the CJS con-
ference agreement. This is a great 
agreement. It is the product of bipar-
tisan and bicameral compromise and 
cooperation. I wish to thank my rank-
ing member, Senator KAY BAILEY 
HUTCHISON and her excellent staff. We 
worked hand in hand on this bill. 

I wish to talk about our colleagues in 
the House. Much is made about the 
prickly situation sometimes between 
the House and the Senate. But I wish 
to thank Chairman FRANK WOLF and 
ranking member CHAKA FATTAH for 
their bipartisan support. There was 
give and take; sometimes stormy ex-
changes. But at the end of the day, we 
worked cooperatively and collegially. 

So as we look at the process, what I 
wish to say is that the conference 

agreement itself is a good one. Our bill, 
the CJS bill, totals $52.7 billion in dis-
cretionary spending. We were frugal. It 
is $600 million below the 2011 level, and 
it is $5 billion below the President’s re-
quest. 

The purpose of this bill is to help cre-
ate American jobs, make our streets 
and our neighborhoods safe from vio-
lent crime and terrorism, and to sup-
port innovation and technology so 
America can continue to be an excep-
tional Nation. 

It also promotes trade. We do this 
through our Federal agencies: the Com-
merce Department, through its Eco-
nomic Development Administration, 
Patent Office, International Trade Ad-
ministration, and the Census Bureau. 
It also has important agencies related 
to innovation: the National Institutes 
of Standards and the National Oceanic 
and Atmospheric Administration. 

Our bill also has in it the Depart-
ment of Justice, NASA, and the Na-
tional Science Foundation. 

It has a lot of important things in it. 
It is also a bill that promotes justice, 
including the Commission on Civil 
Rights, the Equal Employment Oppor-
tunity Commission, and the Legal 
Services Corporation. 

Within shrinking funding levels, the 
CJS conference agreement prioritizes 
activities that focused on creating 
jobs, saving lives, protecting commu-
nities, and looking out for the future of 
our country. 

The subcommittee faced two very 
pressing problems that are critical to 
life and safety. One, our weather sat-
ellites. We had to come up with a sub-
stantial chunk of money to make sure 
we had those important new weather 
satellites that tell us about hurricanes, 
tornadoes, and other things that are 
coming. Also, we had a real challenge 
in providing adequate funding for 
America’s prison population. 

These activities are not considered 
mandatory for budget purposes, but 
they are not truly discretionary. We 
had an obligation to fund them. We 
also had an obligation to provide secu-
rity funding to the two conventions, to 
help them underwrite their security 
concerns. 

Together, the bare minimum needed 
for the new JPSS satellite and prison 
expenses is nearly $800 million—$350 
million for prisons—and we were able 
to meet that obligation. 

We also looked out for our law en-
forcement, for our State and local po-
lice departments. This bill provides $2.2 
billion to support our Blue Line to 
keep our police safe, to protect them 
with the equipment they need, such as 
bulletproof vests, so they can protect 
us with modern tools relating to crime 
scene analysis, forensic science, and 
enough cops on the beat. 

We funded Byrne grants at $370 mil-
lion, a main Federal tool for State and 
local police operations. 

In terms of Federal law enforcement, 
we met obligations to the FBI and 
funded them at $8 billion; our Drug En-

forcement Agency at $2 billion; the Bu-
reau of Alcohol, Tobacco, and Firearms 
and the Marshals Service, each at $1.2 
billion. Our marshals no longer nec-
essarily ride the planes, but what they 
are out there doing is serving the war-
rants that go after sexual predators 
and also make sure they fulfill their re-
sponsibility to protect our Federal ju-
diciary at the courthouses. Those Fed-
eral law enforcement actions are at our 
borders, in our streets, in our commu-
nities, and in important task forces 
protecting our communities. 

In terms of science and innovation, I 
am proud of what we did with NASA— 
from the space shuttle legacy to our 
new vehicles for space exploration. We 
also funded the James Webb Space Tel-
escope, which will be the successor to 
the Hubble. It is 100 times more power-
ful and will assure America’s place as a 
leader in astronomy for the next 30 
years. 

Our conference agreement was $17.8 
billion. It is a balanced space program. 
It ensures the continuity or continu-
ation of human space flight, does im-
portant work in space science, and also 
bold research in aeronautics, so we can 
be at the cutting edge. 

We also funded the National Science 
Foundation, which continues to do 
that groundbreaking innovative work 
that the private sector works off of. 
This year, three Americans shared the 
Nobel Prize for physics. One was Dr. 
Adam Riess at Johns-Hopkins. He used 
the Hubble space telescope to look out 
for dark energy, to look at decaying 
supernovas, and found out that the ex-
pansion of the universe was speeding 
up. 

The 2011 Nobel Prize in chemistry 
winner, Dr. Dan Shechtman, was work-
ing at the National Institute of Stand-
ards and Technology—which this bill 
also funds—when he discovered new 
subatomic particles. Both discoveries 
were considered unexpected and even 
game changers. These Nobel Prize win-
ners were those wonderful Americans 
who make use of whether it was the 
Hubble telescope or the kind of work 
that goes on in our chemistry labs. So 
we are out there winning the Nobel 
Prizes, but our bill lays the ground-
work for winning the markets. 

On the floor is the chairman of the 
full committee, Senator INOUYE, and 
also Senator KOHL, who managed the 
bill and will speak for Agriculture. 
There are many things I could say 
about what we did in the bill, but I 
think I have summarized the basic 
themes. 

I will be available to answer any 
questions from colleagues. I also want 
the chairman of the full committee to 
have an opportunity to speak and cer-
tainly Senator KOHL and Senator 
BLUNT. I want to say to Senator BLUNT, 
when Senator KOHL had to be tempo-
rarily off the floor, I thank him for 
working with me. We moved this bill 
and showed we knew how to govern and 
move legislation. If we work this way, 
we will get America moving again. 
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